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Cygnet, Ohio 43413 
 

December 28, 2017 

Robert A. Kaplan, Acting Regional Administrator 
U.S. Environmental Protection Agency - Region 5 
77 West Jackson Boulevard 
Chicago, IL 60604-3507 

RE: Addendum #5 to November 2011 Petition 

Dear Administrator Kaplan: 

The purpose of this addendum to our 2011 petition is to update you about Ohio's unlawful split 
permitting programs for concentrated animal feeding operations (CAFOs). As you are aware, the 
Humane Society of the United States (HSUS) and other large environmental groups filed a 
Complaint earlier this year for Declaratory and Injunctive Relief in federal court because EPA "has 
unreasonably delayed its response to the [2009] petition, and this delay allows serious, 
preventable harms to public health and the environment to persist." Although the HSUS petition 
was filed under the Clean Air Act, our 2011 petition contains serious complaints about CAFOs under 
the Clean Water Act. Thus, we believe your blatant disregard for the law regarding our petition 
would also constitute an unreasonable delay. 

Attached is a recent article published in the Toledo Blade (attachment A) in which experts are 
finally expressing concern about manure and large farm operations in efforts to reduce phosphorus 
loading into western Lake Erie by 40%. This article mentions that "scientists have found soil at 
some animal farms across the state to be as high as 1,000 ppm and even 2,000 ppm" and raises 
questions about larger operations, which I assume means CAFOs. I believe the egregiously high 
phosphorus soil testing levels are due to Ohio's split permitting scheme that allows CAFOs to 
spread millions of gallons and megatons of untreated nutrient-rich animal waste with no 
accountability and very little oversight. 

A perfect example of the absurdity of Ohio's unlawful split CAFO permitting scheme occurred earlier 
this year. There were several manure-based "discharges" in the western Lake Erie watershed that 
killed over 66,000 fish. Ohio EPA did little (although Ohio EPA is the only State agency with 
authority over point sources and "discharges", most of their statutes under ORC 6111 regulating 
"manure" have been repealed); Ohio Department of Natural Resources issued fines; and then Ohio 
Department of Agriculture (a State agency with no authority over point sources or "discharges") 
forgave the fines. This seems to make a mockery of the Clean Water Act. According to the 
attached Ohio EPA CAFO NPDES Permit Fact Sheet - "It must be noted that there is no exemption  
for large storm events - a discharge at any level or occurrence of precipitation needs a permit." 
(Attachment B) However, the public records I obtained from Ohio EPA did not mention anything 
about permits in response to these manure discharges. 

This addendum details more concerns, in addition to the many concerns already detailed in our 
petition and in the previous four addendums. Sadly, these serious concerns have been mainly 
ignored by U.S. EPA over the past six years. Nevertheless, below are updates and additional 
questions for your timely review and response: 

1. FOIA Requests - On June 12, 2017, Petitioner Jack Firsdon submitted a request to former 
U.S. EPA Administrator Gina McCarthy under the Freedom of Information Act in which he 
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requested 'a copy of the U.S. EPA Region 5 current/latest 'protocol' draft you are using to 
review Ohio's NPDES Program against the allegations in the Firsdon/Askins November 2011 
petition." Christopher Korleski, Director, Water Division, replied on June 28, 2017, that 
"EPA has no records responsive to your request." 

• A January 4, 2016 letter from Petitioner Jack Firsdon to Administrator Gina McCarthy 
requested an investigation into our 2011 Petition. Jack asserted that your failure to 
respond to our Petition within a reasonable time violated the Administrative 
Procedure Act. 

• Tinka Hyde, Director Water Division, replied on January 26, 2017, that "EPA may 
conduct an informal investigation of the allegations in a petition to determine 
whether cause exists to commence withdrawal proceeding. EPA is reviewing the 
petition, the supplemental information, court decisions, and information available 
regarding the Ohio Environmental Protection Agency's administration of the National 
Pollutant Discharge Elimination System (NPDES) program. Upon completion of this 
review EPA will provide a response to the petitioners." 

• A February 13, 2013 letter to Petitioner Vickie Askins from Director Hyde stated 
"Region 5 is preparing a 'protocol' or plan for reviewing the State's NPDES program 
against the allegations in the petition. We intend to share a draft of the protocol 
with you and the State for comment when it is ready." 

• Region 5 responded numerous other times they were preparing a draft protocol. 

Would you please explain why Region 5 has repeatedly stated over the past six years they 
are reviewing the allegations in our petition and developing a draft protocol when this is 
clearly not true? 

2. Petition - We were told by an Ohio EPA employee that U.S. EPA could not approve the 
ODA's 2015 transfer application until after they had satisfactorily addressed all the issues 
detailed in our November 11, 2011 petition. 

Is it true that EPA cannot approve the ODA's 2015 transfer application until they respond to 
our 2011 petition? 

3. Ohio's unlawful split CAFO permitting scheme - As you know, Ohio EPA is the only 
State agency approved to administer Clean Water Act programs for all point sources of 
pollution - including CAF0s. Ohio legislators attempted to transfer the CAFO portion of this 
federal program to the ODA more than 17 years ago - but U.S. EPA has never approved any 
transfer of permitting authority. Nevertheless, Ohio EPA has fundamentally disbanded its 
CAFO permitting unit and has allowed most of Ohio's CAFO NPDES permits to expire. 

Would you please investigate why nothing has been done about this clear abdication of 
federal duties by Ohio EPA? 

4. Ohio has no valid State statutes to regulate CAFOs as reouired by 40 CFR Part 123:  

A. SB 141, amended by HB 363 in 2009, set up statutes under ORC Section 903 for [state] 
Permits to Install (PTIs), [state] Permits to Operate (PT0s), and [federal] NPDES permits. 
However, the PT! and PTO ORC sections include the following disclaimer "operative on the 
date on which the Administrator of the United States Environmental Protection Agency 
approves the National Pollutant Discharge Elimination System [NPDES] program submitted 
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by the Director of Agriculture under Section 903.08 of the Revised Code as amended by this 
act." (See attached ORC 903.05) As you are aware, U.S. EPA has never approved the 
ODA's NPDES program. 

• According to your website (attachment C) - 
www3.epa.gov/region5/water/npdestek/odacafo.htm  - "ODA finalized revisions to its 
NPDES rules for CAFOs in January 2009 [HB 363]. Ohio enacted revisions to its  
statutes regarding ODA's implementation of the NPDES program for CAFOs in  
December 2009. ODA is in the process of making additional revisions to its rules in 
response to revisions to the federal CAFO regulations published in November 2008. 
ODA would need to adopt and submit these revisions as part of a revised request for 
program transfer." 

Please note that Ohio did not enact these revisions as stated above because these revisions 
are not "operative" until the date on which the U.S. EPA Administrator approves the ODA's 
NPDES program for CAFOs. I urge you to investigate. 

B. According to Baldwin's Ohio Revised Code Annotated Title 9 Agriculture Animal Fences - 
"2009 H 363 §3, eff. 12-22-09" is "Uncodified Law".  903.02, 903.03, 903.04, 903.05, 
903.06, 903.07, 903.10 and 903.17 "become operative on the date on which the 
Administrator of the U.S. EPA approves the NPDES program submitted by the Director of 
Agriculture under section 903.08. (Please note that 903.02, 903.03 and 903.05 are statutes 
for "state" PTIs and "state" PT0s.) 

Why would statutes for "state" permits require the approval of the U.S. EPA Administrator? 

C. ODA CAFO state statutes are not operative - The ODA started issuing CAFO permits 
over 15 years ago under Ohio Revised Code Chapter 903 which originated in SB 141. These 
state statutes have contained a disclaimer for more than eight years under HB 363 that 
they are not operative until the U.S. EPA approves their program (See ORC 903.05 
attachment D). 

Consequently, the ODA has no authority to regulate CAFOs or issue CAFO permits because 
their laws and program are not yet operative. Please investigate. 

D. Ohio EPA CAFO rules were repealed - SB 141 repealed certain ORC statutes under 
Section 6111 which had authorized the Ohio EPA to administer regulations for CAF0s/CAFFs 
as well as animal waste/manure under the Clean Water Act. SB 141 contained the following 
amendments: 

ORC Sec. 6111.45: "...As used in sections 6111.44 to 6111.46 of the Revised Code, 
"industrial waste" means sludge or sludge materials...but does not include storm water from 
any animal feeding facility, as defined in section 903.01 of the revised code, or manure, as 
defined in that section." 

Section 2 under 6111.45 states "That existing sections...6111.44 and 6111.45 of the 
Revised Code are hereby repealed." 

Consequently, the Ohio EPA has no authority to regulate CAFOs or issue CAFO permits 
because their "manure" laws were repealed. Please investigate. 

E. ORC 903.01 contains the following definition under - (5) "NPDES permit" means a permit 
issued under the national pollutant discharge elimination system established in section 402 
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of the Federal Water Pollution Control Act and includes the renewal of such a permit. 
"NPDES permit" includes the "federally" enforceable provisions of fstatel permit to  
operate rproi  into which NPDES permit provisions have been incorporated. 

Questions - 
1) How can Ohio EPA issue NPDES permits or regulate CAFOs since their existing 

ORC sections regarding "manure" were repealed? 
2) How can a "state" PTO include "federally" enforceable provisions? 

5. Federal Funding - Is U.S. EPA still committing the fiscal grant of monies to Ohio EPA 
pursuant to Section 106 of the Clean Water Act? 

If yes, has Region 5 provided any oversight over Ohio EPA's NPDES permit program for 
CAFOs? 

6.  Dairy NPDES Permit - As detailed in the petition and also in the addendums, 
the former Dairy in Wood County is a prime example of why Ohio's split CAFO 
permitting programs are unlawful. Petitioner Vickie Askins submitted a timeline with 
Addendum #4 detailing numerous violations and other serious problems by several 
owners/operators of this NPDES permit. 

In response to a July 2016 Verified Complaint, Ohio EPA Director Craig Butler decided on 
June 12, 2017, that numerous transfers of the NPDES Permit were valid even though 1) the 
facility was still not in compliance with NPDES permit closure regulations, and 2) there was 
never a valid manure management plan. No renewal application was submitted to Ohio 
EPA, but since there were "no cows on site" for a while, he stated "no CAFO NPDES permit 
is required." Director Butler did not cite a statute upon which he based this decision and did 
not respond to my follow-up letter requesting a specific statute. Mr. Butler did notify me in 
his decision letter that I could appeal his action but, without an applicable statute, I feel this 
was an empty gesture. Please investigate. 

7. ODA's Fraudulent CAFF Program - According to your website - "EPA's final decision on 
Ohio's request will be based on a determination of whether ODA has the legal authority, as 
well as the ability and resources, to administer the NPDES program for CAFOs, consistent 
with the Clean Water Act and federal requirements for authorized state NPDES programs." 

Please accept the following as proof that the ODA's program for CAFOs is not consistent with 
the CWA or federal requirements: 

A. I have attached an "Alternative Facts Sheet" at the bottom of this Addendum which 
contains evidence that the ODA's program is false and misleading. This fact sheet 
documents fraudulent and missing data in ODA permits. 

B. Adam Rissien, Director of Clean Water at the Ohio Environmental Council published a 
report in August 2017 - Ohio's Concentrated Animal Feeding Facilities - A Review 
of Statewide Manure Management and Phosphorus Applications in the Western Lake Erie 
Watershed - See http://bit.ly/2j6Ryzp  . This report delves into Ohio's livestock industry, 
evaluating the vast quantities of manure it produces, and the implications for Lake Erie's 
toxic algae problem. Adam investigated how permitted livestock facilities in Ohio 
manage the manure and phosphorus generated annually with a special emphasis on 
phosphorus applications in WLEW. 
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After reviewing thousands of public documents Adam concluded - "The number one 
cause of toxic algae in Lake Erie is the overabundance of phosphorus coming from crop 
fields in the lake's watershed. With manure applied excessively over 70 percent of the 
time, it's clear more needs to be done to address this critical problem that puts water 
sources at risk."  Adam's report provides documentary evidence to substantiate this 
claim. 

Ultimately, Adam confirmed a majority of CAFFs in the WLEW applied manure when soil 
test phosphorus levels were well above the critical maintenance level or what is called 
the "agronomic rate".  He was not surprised to discover this because ODA's rules allow  
for these applications. He thought this implied "all the manure sold or transferred 
through D&U [Distribution & Utilization method of manure management] is also being 
over applied. This is simply the industry standard, so it's safe to assume the thousands 
of animal feeding operations in Ohio also follow this trend." 

I feel that Adam's report definitively proves the ODA's program not only allows but 
"permits" the egregious over application of manure by ODA-permitted facilities. I 
believe ODA's CAFE permitting program provides regulated harm through legalized 
loopholes, exemptions, and permits. 

Has Region 5 communicated with ODA regarding LEPP statutes and rules that do not 
comply with federal regulations? 

8. Additional Data - Attachment E contains 60 pages of documents for our anticipated meeting 
with Region 5 staff. 

Although Ohio received authorization to administer the Clean Water Act, EPA retains a vital role in 
ensuring that Ohio EPA implements programs that meet federal requirements. According to federal 
regulations, EPA should provide appropriate oversight so that it knows when states fail to meet 
their federally mandated enforcement commitments. As such, EPA must monitor states to keep  
apprised of their enforcement activities, a task larg_ely left to EPA regions. 

We appreciate the opportunity to add a fifth addendum to our 2011 petition and look forward to 
meeting with Region 5 staff in the near future. Please advise how we could facilitate this meeting. 
Hopefully you agree it would be inappropriate for ODA personnel to attend. 

CAFOs present a clear and present danger to Lake Erie and to other lakes and rivers as well. We 
rely on you to ensure that industrial agricultural threats do not jeopardize our health and 
resources. Please allow us to work with you to ensure a safe future for all Americans and our 
environment. 

Respectfully submitted, 
• 

lack L. Firsdon 

„ _03 deLL, a'dzitzA, 
Lar D. Askins Vickie A. Askins 

Attachments 
• cc: Senator Sherrod Brown 

Congressman Bob Latta 
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The Ohio Department of Agriculture's 

Livestock Environmental Permitting Program 

"ALTERNATIVE FACTS" Sheet 

INTRODUCTION: Animal manure from factory farms is a major contributor to the toxic algae in 
Ohio's lakes and rivers quite simply because Ohio's laws do not comply with the Clean Water Act. 
One big reason is that Ohio regulations inexplicitly allow concentrated animal feeding operations 
(CAFOs or factory farms) to apply manure in excess of the agronomic needs of the next crop. 
Improperly applied manure has been associated with significant environmental and public health 
concerns. 

Ohio has conflicting and troublesome rules for manure management and also for phosphorus 
recommendations. Listed below are examples of serious problems we have found with the Ohio 
Department of Agriculture's (ODA) Livestock Environmental Permitting Program (LEPP): 

1. CRITICAL DATA MISSING IN ODA MMPs - The Distribution & Utilization (D&U) manure 
loophole is the ultimate "Alternative Fact" exploited by the ODA. This loophole not only 
transfers manure, it also transfers liability from the manure producer to a third party. 
Instead of hundreds of pages of soil sampling and cropping data, etc., this method of 
manure management consists of one sentence - "All manure will be sold to others not under 
the control of the CAFO owner". There is little sunshine on what happens to this manure 
because application fields are no longer identified, there are no cropping schedules, and 
most importantly, there are no soil tests. 

It is important to note that a soil test is critical to ensure the application of enough 
fertilizer/manure to meet the requirements of the crop while taking advantage of the 
nutrients already present in the soil. 

D&U manure management plans (MMPs) contain no "nutrient management plan based on a 
field-specific assessment of the potential for nitrogen and phosphorus transport from the 
field and that addresses the form, source, amount, timing, and method of application of 
nutrients on each field to achieve realistic production goals, while minimizing nitrogen and 
phosphorus movement to surface waters"- as clearly required by the Clean Water Act. This 
loophole must be closed without delay! 

2. FALSE/FRAUDULENT DATA in ODA MMPs  - It is also imperative to investigate why so 
many ODA MMPs contain soil tests that are significantly higher than "agronomic rates" 
(approx. 30 ppm or 60 lbs P) which is mandated by the Ohio Administrative Code. Listed 
below is information regarding three CAF0s, two of which are in the western Lake Erie 
watershed, all of which contain very questionable nutrient data. The MMPs below contain 
numbers that breach reasonable norms: 

A. MSB Dairy (fka  Dairy) - Wood County - Cedar Portage Watershed - ODA Fact Sheet 
 mature dairy cows producing 30.1 million gallons of liquid manure and 6,097 tons 

of manure solids. MSB has 116 acres and will distribute (D&U) to 1,800 "other" acres. 

According to the Appendix to Ohio Administrative Code 901:10-2-10; one 1,400 lb. lactating dairy 
cow produces .52 lbs/P205 per day and one dry cow produces .15 lbs/P205/day - so this Dairy 
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would produce over 501,000 lbs/P205/year (15% dry I 85% lactating). The normal phosphorus 
removal for most crops is less than 60 lbs/P205/acre. Therefore, the cows in this MMP would 
need over 8,300 acres in order to agronomically spread the nutrients in the waste - but this Dairy 
will spread its waste on only 1,916 acres. 

This calculation would lead a reasonable person to believe that this Dairy needs 6,400 more acres 
in order to apply its manure according to agronomic crop needs. Otherwise, this could result in the 
application of almost 262 lbs. of P205 on every acre for every year of this five-year permit and that 
doesn't take into account the current soil test phosphorus levels. 

There are very concerning inconsistencies in past and current MSB MMPs, for example: 
• The ODA October 2004 Farm Nutrient Budget showed 245,500 lbs. P205 for "All 

Manure" produced by  cows or 112 lbs. P205 per cow per year. 
a The ODA March 2005 Farm Nutrient Budget showed 157,451 lbs. P205 for "All 

Manure" produced by  cows or 72 lbs. P205 per cow per year. 
• The ODA August 2008 Farm Nutrient Budget showed 126,275 lbs. P205 for "All 

Manure" produced by cows or 57 lbs. P205 per cow per year. 

According to the OAC Appendix to OAC 901:10-2-10 (dated 8-17-2005) 
 lactating cows times .42 x 365 days = 286,671 lbs. P205 

dry cows times .20 x 365 days = 24,090 lbs. 
cows 310,761 total lbs. P205 

Or 141 lbs. P205 per cow per year 

• The ODA April 2015 Total Nutrient Budget shows 2,041 lbs. P205 for manure under 
the control of the facility plus 63,961 lbs. P205 for D&U manure for a total of 56,002  
Th. of P205 for cows which equates to 22 lbs. P205 per cow per year. 

According to the updated OAC Appendix to OAC 901:10-2-10 (dated 5-29-2014) 
 lactating cows times .52 x 365 days = 477,537 lbs. P205 
dry cows times .15 x 365 days = 24,309 lbs. 
 cows 501,846 total lbs. P205 

Or 170 lbs. P205 per cow per year 

MMP 
Date 

# of 
Animals 

P205/Cow/Year 
in MMP 

P205/Cow/Year 
per OAC 

Phosphorus 
in MMP 

Phosphorus 
per OAC 

2004  112 141 245,500 310 761 
2005  72 141 157,451 310,761 
2008  57 141 126,275 310,761 
2015  22 170* 66,002 501,846* 

*OAC Appendix revised in 2014. 

According to this MMP, the cows in this expanded Dairy would only be producing 13% of the P205 
as calculated according to the OAC Appendix. The difference between the OAC Appendix and the 
MMP equates to under estimating the P205 by 435,844 lbs. of P205 each year. This equates to 
over 2 million lbs. of P205 being unreported and unregulated during the five-year duration of 
this current MMP.  
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B. V ork, LLC - Van Wert County - Auglaize Watershed - ODA Fact Sheet - 
 swine weighing more than 55 pounds producing 1.8 million gallons of liquid manure 

and 22.2 tons of mortality compost material. All liquid manure land applied each year on 
1 172 acres. All mortality compost material land applied on 34 acres under control of 
owner. 

• One of the Pork fields shows a soil test of 695 pom P which equates to almost 
1,400 lbs. of P and would be more than 20 times higher than the crop needs. 

• The MMP shows this CAFO will produce 51,080 lbs. P205 each year but, according to the 
OAC Appendix,  hogs actually excrete 80,482 lbs. P205/year. 

C. Pheasant Run Swine Farm (  Farms) - Defiance County - Upper Maumee 
Watershed - ODA Fact Sheet -  swine weighing 55 lbs. or more producing 12.7 
million gallons of liquid manure and 74 tons of solid mortality compost. All liquid manure 
land applied each year on 120 acres with a center pivot irrigation system. All mortality 
compost distributed to crop farmers as supplement nutrient source that supplies grain back 
to feed animals. 

The MMP shows that this CAFO will land apply only 10,143 lbs. P205 each year but according to 
the OAC Appendix - hogs excrete 80,482 lbs. P205 per year. This OAC 
Appendix is supposed to be used for planning purposes. 

Assuming soil tests for the manure application fields average 30 STP - and they apply 30 lbs. of 
P205 each year - both V ork and Pheasant Run Swine Farm owners would need 
2.683 acres upon which to agronomically apply the manure each year. V Pork 
supposedly has 1,172 acres / Pheasant Run Swine Farm has only 120 acres. 

The Pork MMP shows that it will produce 1.8 million gallons of liquid manure 
whereas, Pheasant Run Swine Farm will produce 12.7 million gallons of liquid manure; however, 
the OAC Appendix actually calculates that these hogs will excrete 2.4 million gallons of liquid 
manure. Obviously, there are no standards being used to determine this critical data in ODA 
MMPs. 

D.  Farms (  Farms) Darke County - Upper Great Miami River Watershed - ODA 
Fact Sheet -  swine weighing less than 55 lbs. producing 1.4 million gallons of 
manure annually of which 800,000 gallons will be sold or given to other farmers and about 
600,000 gallons will be spread on 93 acres of Veitch crop land. The phosphorus numbers 
were not disclosed on the ODA fact sheet. 

The soil tests in the Farms MMP already show excessive levels of phosphorus, i.e. there are 
37 manure application fields with a soil test >150 ppm. The average STP for the fields in this MMP 
was more than double (>300 ppm) the ODA's inflated 150 ppm maximum for applying additional 
manure and more than ten times the agronomic need of the next crop. According to Appendix E 
Table 2 to OAC 901:10-2-14 - If P soil test level is >150 Dom Bray P1 - no additional P205. 
According to recommendations, no phosphorus should be added when STP levels exceed 30 ppm. 

The ODA approved additional manure application on these fields by simply stating "...as provided by 
the LEPP office - the application rate for phosphorus on these fields is limited to the annual crop 
removal rate. ..Simple math shows a [reduction of] the phosphorus content of the soil by 2.5 ppm  
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per year." Please note that the ODA should have cited an OAC rule, not the "ODA LEPP office", to 
justify these clear violations. Ironically, these fields would not require additional phosphorus 
applications for more than 100 years! 

3. ODA MMPS ARE NOT BASED ON THE AGRONOMIC CROP NEEDS  -There are three main 
nutrients in animal manure: nitrogen (N), phosphorus (P205), and potash (1<20). According 
to the ODA LEPP rules," land application of manure at each land application area shall be 
conducted to utilize nutrients at agronomic rates and to minimize nutrient runoff to waters 
of the state." Sadly, this is what the ODA "says" but this is clearly not what they "do". 
"Agronomic" is defined as which nutrients (fertilizers) the crop needs and when and how to 
apply these nutrients. 

OSU Extension - Best Management Practices: Land Application of Animal Manure (AGF-208-95) 
states - "Agronomic crops grown in Ohio rarely respond to applications of additional phosphorus 
when soil test levels exceed 30 ppm (60 lbs/acre) of phosphorus, and crops grown in soils with 
very high phosphorus levels may actually produce lower yields due to nutrient imbalances." It 
goes on to state "There is no agronomic justification for raising soil-test phosphorus levels above 
those that provide adequate nutrition to the crop." 

Manure applications are not supposed to exceed "agronomic application rates" which means the 
amount applied must be less than, or equal to, the amount of nutrients needed by the next crop. 
In other words, rates of P application are usually established by crop needs and modified according 
to what is already in the soil as measured by soil test P (STP) methods. 

CAFO 
Name 

# Animals Millions/ 
Gallons 

Solid 
Tons 

Lbs 
P205 

Manure 
Acres 

P205 in 
MMP 

P205 
per OAC 

VDH >551bs 1.8 22- 
compost 

51,080 EAU 
+1,206 

51,080 80,482 

Pheasant 
Run 

>551bs 12.7 74- 
compost 

10,143 D&U +120 10,143 80,482 

Farm <55Ibs 1.4 0- 
incinerate 

N/A D&U + 93 N/A 43,800 

A. Manure vs. Commercial Fertilizer Phosphorus Recommendations: 0DA's rules 
recommend no more manure applications if the soil tests = 150 ppm P205 whereas, 
OSU agriculture experts recommend zero phosphorus application if soil tests = 30 to 40 
ppm P205. 

0 OSU Extension Bulletin 472 - Ohio Agronomy Guide  14th Edition - Phosphate 
fertilizer recommendation is zero if STP = 40 ppm P. 
ODA Appendix A to OAC 901:10-2-14: Use Appendix E, Table 1 (P-Index) if the 
Bray P1 or equivalent value of the soil test is over 150 ppm. P-Index may only be 
relied upon for a transitional period of time to allow the owner or operator an 
opportunity to find other fields or other methods to distribute nutrients from the 
facility in order to achieve less than 150 ppm. 
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B. Manure Nutrient Ratios - Phosphorus is essential for crop production, but the 
challenge is to keep the phosphorus on the land and out of the water. Nutrient-rich 
animal manure is commonly over applied in order to satisfy the nitrogen requirements of 
the next crop. However, due to the low nitrogen/high phosphorus ratios in manure, this 
practice can result in the application of phosphorus well in excess of the crop needs for 
P205 and K20, saturating soils overtime. 

The ODA regularly allows CAFO owners to design their MMPs using nitrogen as the Most Limiting 
Factor (MLF). [OAC 901:10-2-14 - Manure application rates shall be based on the MLF of rates 
derived from ODA rules and Appendices, whichever factor is determined to be the most restrictive 
factor for purposes of protecting waters of the state."] 

According to Tri-State Fertilizer Recommendations - the agronomic crop needs for 160 bushels of 
corn per acre is: 190# N; 60# P205; and 43# K20 (limited to just the crop removal). Another 
problem is the imbalance of nutrients in the manure from different animal species. According to 
the Ohio Livestock Manure Management Guide - the ratio of nutrients in manure is as follows: 

Dairy 190# N; 8/1 P205 and 140# 1<20. 
Swine 190# N; 159# P205 and 127# K20. 
Poultry 190# N; 196# P205 and 116# K20. 

Thus, in order to satisfy the 190# crop needs for nitrogen, the manure application rate would 
exceed the agronomic needs of the next crop for phosphorus and potash. This means in order for 
a farmer to get the nutrient he wants, he would also get the other two regardless of the crop 
needs; whereas, with commercial fertilizer he could only apply the nutrient needed. 

SUMMARY: Seventeen years ago, Ohio legislators approved the transfer of CAFO permitting 
authority from the Ohio EPA to the ODA but the U.S. EPA has never approved this transfer. The 
0DA's LEPP is now fundamentally broken because it's riddled with huge loopholes. According to a 
study of CAFO permitting programs by the University of Nebraska a few years back, ODA's 
program came in dead last of the top ten hog-producing states. Sadly, Lake Erie and other Ohio 
lakes are doomed because Ohio's agencies and legislators have been captured by the very industry 
they are supposed to regulate. 

Larry &Vickie Askins 
July 25, 2017 
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State should focus on larger farming. operations 
By TOM HENRY 
elADESTAFF ViRiTER 

LAKESIDE, Ohio — A scien-
tific paper written as a•  blue-
print for addressing Lake Erie 
algae calls on the agricultural 
industry to focus more on in-
jecting manure and other fer-
tilizers three to five inches un-
derground and limiting phos-
phorus applications to 50 parts 
per million or less. 

That's a concentration the 
slate of Ohio has as a limit for 
crop fields. But livestock oper-
ations can apply as much. as 
150 ppm, meaning the paper's 
suggested limit could pose a 
challenge for some facilities. 

While still recognizing the 
value of other more traditional 
best management practices, 
such as windbreaks, buffer 
strips, and cover crops, the re-
search document claims Ohio 
could achieve its goal of reduc-
ing phosphorus loading into 
western Lake Erie by 40 per-
cent if all farmers embraced 
those two simple concepts. 

The so-called "white paper" 
was presented to 60 people at a 
Lake Erie Foundation event in-
side Lakeside's Wesley Lodge 
by Jeff Renner, special adviser 
for Ohio Sea Grant and Ohio 
State University's Stone Labo-
ratory. He said scientists have 
found soil at some animal 
farms across the state to be as 
high as 1,000 ppm and even 
2,000 ppm. 

"We can't identify those 
fields now because of privacy 
laws, and that's unfortunate," 
he said. 

Mr. Reutter told The Blade 
in a follow-up interview those 
unusually high concentrations 
are at "legacy fielde that pre-
ceded many of today's opera-
tions and are not indicative of 
modern practices. 

The paper raised questions 
about where the state could 
best put its attention: It found 
that 97 percent of the acreage  

draining  into the western Lake 
Erie watershed belongs to 
farms 50 acres Or larger.Poli-
eymakers, therefore, might 
want to focus more on larger 
operations, Mr. Reutter said. 

The paper distills known 
data about the runoff issue into 
policy recommendations 
aimed at helping Ohio achieve 
its goal of reducing phospho-
rus loading into western Lake 
Erie 40 percent by 2025. Michi-
gan and Ontario also have 
committed to that goal. 

Ohio Sen. Randy Gardner 
(R., Bowling Green) Said he 
found four recommendations 
to be particularly useful. Those 
include application rates 
based on soil tests; the need 
for more fertilizer injection in-
stead. of surface application; 
more efforts to control erosion, 
and better ways to control 
drainage. 

He called the report "a 
game-changer." 

"We have our game plan 
now. Let's execute it," Mr. 
Gardner said. 

One idea he said he. liked 
was having local soil arid water 
conservation districts promote 
"equipment-sharing" among 
farmers. Large, modern ma-
chines that inject manure be-
neath the surface cost about 
$250,000. 

Tim Brown, a former legisla-
tor now serving as Toledo Met-
ropolitan Area Connell of 
Governments president, said 
his agency soon will pair up 
with Ohio Northern University 
on a major project to promote 
wider use of drainage-control 
structures that can hold back 
water in drainage tiles. Their 
message will be how costs for 
those devices can be mitigated 
with better yields while help-
ing to keep phosphorus out of 
Lake Erie. 

The Lake Erie Foundation is 
a nonprofit that promotes the 
lake's economic and environ- 

mental health. Its members in-
clude business executives, ed-
ucators, farmers, and fisher-
men, as well as environmen-
talists. 

'We're convinced if we don't 
address manure this problem 
is not going to be solved," one 
of its board members, Matt 
Fisher, said. 

Lake Erie-based tourism and 
recreation generates $14 mil-
lion a year for Ohio's economy 
and supports 125,000 jobs, 
Larry Fletcher, Lake Erie 
Shores & Islands president, 
Said. 

Dave Spangler, Lake Erie 
charter Boat .A:ssociation vice 
president, said this year's algae 
was so bad he didn't run a sin-
gle charter in October. One of 
his grOup's charter boat Cap-
tains reported a 40 percent loss 
to his business this year, he 
said. 

'We are the largest charter 
Beet in North America. But 
we're losing ground rapidly. 
Our businesses cannot take 
these kinds of hits," Mr. Span-
gler said. 

, Miller Boat 
Line co-owner, said she is dis-
mayed by the reactions of ferry 
customers when they see 
foamy water that resembles 
pea-green soup. 

"Inevitably, questions about 
safety arise. These questions, 
unfortunately, have become 
resounding year after year," 
she said. 

Also Monday; the Lake Erie 
Foundation announced it had 
received the largest donation 
hilts history. 

 
 a Florida couple 

with a summer home in Ver-
milion,-Ohio, put more than $1 
million into a trust for use over 
15 years. 

Contact Tom Henry at: 
thenry@theblade.com, 
419-724-6079, or on 

Twitter @ecowriterohio. 

- 
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CAFO NPDES Permit - 
General Overview of Federal Regulations 
This fact sheet briefly outlines the regulations and requirements for livestock producers in Ohio. 

A Brief History 
Since 1976, the Clean Water Act (CWA) has defined 

Concentrated Animal Feeding Operations (CAF0s) as 
point sources and has required regulation of these 
operations under the National Pollutant Discharge 
Elimination System (NPDES) permit program. However, 
before 2003 CAFOs that did not have a discharge to 
surface waters, unless associated with a 25-year, 24. 
hour storm event, were exempt from the requirement to 
obtain a permit. As the result of dramatic changes in the 
livestock industry and a 1992 court-issued consent 
decree, in 2003 U.S. EPA revised the Code of Federal 
Regulations (CPR) Section 40 Parts 122, 123, and 412, 
then again in 2008 to strengthen and clarify the 
regulation of CAF0s. 

CAFO Definitions 
In the 2003 regulations, U.S. EPA eliminated the 

animal units terminology and defined three CAFO 
categories (large, medium and small) and listed the 
range of animals applicable to each category. 

Under these definitions, a large CAFO is an animal 
feeding operation (AFO) that stables or confines as many 
as, or more than, the fi.)Ilowing numbers of animals: 

• 700 mature dairy cows (milked and dry); 

• 1,000 veal calves; 

• 1,000 cattle other than mature dairy cows or 
veal calves (includes heifers, steers, bulls, 
and cow/calf pairs); 

• 2,500 swine each weighing 55 pounds or more; 

• 10,000 swine each weighing less than 55 pounds; 

• 500 horses; 

O 10,000 sheep or lambs; 

O 55,000 turkeys; 

• 30,000 laying hens or broilers 
(liquid manure handling system); 

• 125,000 chickens other than laying hens 
(other than liquid manure handling system); 

• 82,000 laying hens (other than a liquid manure 
handling system); 

• 30,000 ducks (other than a liquid manure handling 
system); or 

• 5,000 ducks (liquid manure handling system). 

A medium CAFO is an AFO in which the type and 
number of animals that is stabled or confined falls 
within any of the following ranges: 

• 200-699 mature dairy cows (milked and dry); 

• 300-999 veal calves; 

• 300-999 cattle other than mature dairy cows or 
veal calves (includes heifers, steers, bulls, 
and cow/calf pairs); 

• 750-2,499 swine each weighing 55 pounds or more; 

o 3,000-9,999 swine each weighing less than 
55 pounds; 

• 150-499 horses; 

• 3,000-9,999 sheep or lambs; 

• 16,500-54,999 turkeys; 

• 9,000-29,999 laying hens or broilers 
(liquid manure handling system); 

O 37,500-124,999 chickens other than laying hens 
(other than liquid manure handling system); 

• 25,000-81,999 laying hens 
(other than a liquid manure handling system); 

o 10,000-29,999 ducks 
(other than a liquid manure handling system); or 

• 1,500-4,999 ducks (liquid manure handling system). 

And either one of the following conditions are met: 
(A) pollutants are discharged directly into waters of the 
United States through a man-made ditch, flushing 
system, or other similar man-made device, or (B) 
pollutants are discharged directly into waters of the 

www.epa.ohio.gov  . 50 W. Town St., Ste. 700 • P.O. Box 1049 . Columbus, OH 43216-1049 (614) 644-3020 a (614) 644-2737 (fax) 



United States which originate outside of and pass over, 
across, or through the facility or otherwise come into 
direct contact with the animals confined in the 
operation. 

A small CAFO is an AFO that is not a medium CAFO 
but has been designated as a CAFO by the director after 
determining that the operation is a significant 
contributor of pollutants to waters of the United States. 

Major Requirements 
Under the 2008 federal regulations, operations 

meeting the definition of a large or medium CAFO must 
apply for an NPDES permit if they discharge or propose 
to discharge. A CAFO proposes to discharge if it is 
designed, constructed, operated or maintained such that 
a discharge will occur. 

It must be noted that there is no exemption for large 
storm events - a discharge at any level or occurrence of 
precipitation needs a permit. Also, for large CAFOs, 
discharges from land application fields under the control 
of the CAFO that do not meet the agricultural storm 
water exemption require coverage by an NPDES permit. 

An objective evaluation of the operation should be 
conducted to determine if the operation will discharge. 
U.S. EPA has provided suggestions for this evaluation in 
their guidance document Implementation Guidance on 
CAFO Regulations - CAFOs that Discharge or Propose to 
Discharge which can be found at 
http://water.epa.gov/polwaste/npdes/alsilimplementat  
ion-Information.cfm. 

Note that medium CAFOs do not need to be 
designated as a CAFO. If they meet the definition and 
discharge or propose to discharge, they must apply. 
Small CAFOs will be notified to apply for an NPDES 
permit when they are designated as a CAFO. There are 
penalties for facilities that meet the large and medium 
CAFO definitions and discharge or propose to discharge, 
but fail to apply for coverage. 

The permit requirements in the federal rule include: 
• Prohibition of discharge from the operation's 

production area, except in the event of a 25-year, 
24-hour storm event (or 100-year, 24-hour storm 
event for new veal, poultry, and swine facilities) if 
the required records are maintained. (Note: Even if 
a CAFO only discharges in these events, they are no 
longer exempt from being required to obtain a 
permit.) 

• Development and implementation of a manure 
management plan that includes best management 
practices to protect water quality. 

• Application of manure based on nitrogen and 
phosphorus restrictions. 

• Record-keeping.  

• Submission of annual report. 

The production area includes the animal 
confinement areas, manure storage areas, raw materials 
storage areas and waste containment areas. 

The animal confinement area includes, but is not 
limited to, open lots, housed lots, feedlots, confinement 
houses, stall barns, free stall barns, milkrooms, milking 
centers, barnyards, medication pens, animal walkways 
and stables. 

The manure storage area includes, but is not limited 
to, lagoons, runoff ponds, storage sheds, stockpiles, 
under house or pit storages, liquid impoundments and 
composting piles. 

The raw materials storage area includes, but is not 
limited to, feed silos, silage bunkers and bedding 
materials. 

The waste containment area includes, but is not 
limited to, settling basins and areas within berms and 
diversions which separate uncontaminated storm water. 
Also included in the definition of production areas is any 
egg washing or egg processing facility, and any area used 
in the storage, handling, treatment or disposal of 
mortalities. 

Storm water contaminated by pollutants in the 
production area cannot be discharged during rain events 
less than the 25-year, 24-hour storm for most facilities, 
or the 100-year, 24-hour storm for new swine, veal and 
poultry facilities. Storm water from poultry operations 
that is contaminated by particles from fans settling on 
the ground may be permitted to discharge if covered by 
an NPDES permit. 

Who Will Enforce These Regulations? 
In the State of Ohio, Ohio EPA has been delegated 

from U.S. EPA to implement the NPDES permit program. 
Therefore, CAFOs must apply to Ohio EPA for coverage 
under the NPDES permit. The State has petitioned U.S. 
EPA for transfer of the CAFO NPDES permit program to 
the Ohio Department of Agriculture (ODA), and that 
petition is under review. 

Contact 
For more information visit the Ohio EPA CAFO 

webpage or contact Ohio EPA directly at: 

Ohio EPA 
Division of Surface Water 
(614) 644-2001 
P.O. Box 1049 
Columbus, Ohio 43216-1049 
www.epa.ohio.govidsw/cafoiindex.aspx 
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You will need the free Adobe Reader to view some of the files on this page. 
See EPA's PDF oacieto learn more, and for a link to the free Acrobat Reader. 

In January 2007, EPA received Ohio's request to allow the Ohio Department of Agriculture to 

administer the part of the NPDES program that deals with concentrated animal feeding 

operations. The Ohio Environmental Protection Agency would continue to administer the program for 

all point sources other than CAFOs and storm water associated with construction activity at animal 

feeding operations. 

in October 2008, following an in-depth review of Ohio's request, EPA notified the public that we 

proposed to approve the ODA program. The proposed approval was contingent on the state making 

specified changes to its statutes and regulations. The public notice appeared in the Federal Register 

and several Ohio newspapers. EPA conducted a public hearing and open house during the comment 

period, which ended in December 2008. EPA received over 6000 comments regarding the proposed 

approval. We are reviewing the comments and will respond to them in a responsiveness summary that 

will be posted below when we reach a final decision on the proposal. 

ODA finalized revisions to its NPDES rules for CAFOs in January 2009. Ohio enacted revisions to its 

statutes regarding ODA's implementation of the NPDES program for CAFOs in December 2009. ODA is 

in the process of making additional revisions to its rules in response to revisions to the federal CAFO 

regulations published in November 2008. ODA would need to adopt and submit these revisions as part 

of a revised request for program transfer. 

EPA's final decision on Ohio's request will be based on a determination of whether ODA has the legal 

authority, as well as the ability and resources, to administer the NPDES program for CAFOs, consistent 

with the Clean Water Act and federal requirements for authorized state NPDES programs. Our decision 

will also be based on comments that EPA has received on the proposal. 



ORC 903.05 Application for a permit to install or 
permit to operate. 

(A) Each application for a permit to install or permit to operate a concentrated animal feeding facility that 
is submitted by an applicant who has not owned or operated a concentrated animal feeding facility in this 
state for at least two of the five years immediately preceding the submission of the application shall be 
accompanied by all of the following: 

(1) A listing of all animal feeding facilities that the applicant or any person identified by the applicant under 
division (C)(1) of section 903.02 or 903.03 of the Revised Code owns, has owned, has operated, or is 
operating in this state; 

(2) A listing of the animal feeding facilities that the applicant or any person identified by the applicant 
under division (C)(1) of section 903.02 or 903.03 of the Revised Code owns, has owned, has operated, or 
is operating elsewhere in the United States and that are regulated under the Federal Water Pollution 
Control Act together with a listing of the animal feeding facilities that the applicant or any such person 
owns, has owned, has operated, or is operating outside the United States; 

(3) A listing of all administrative enforcement orders issued to the applicant or any person identified by 
the applicant under division (C)(1) of section 903.02 or 903.03 of the Revised Code, all civil actions in 
which the applicant or any such person was determined by the trier of fact to be liable in damages or was 
the subject of injunctive relief or another type of civil relief, and all criminal actions in which the applicant 
or any such person pleaded guilty or was convicted, during the five years immediately preceding the 
submission of the application, in connection with any violation of the Federal Water Pollution Control Act, 
the "Safe Drinking Water Act," as defined in section 6109.01 of the Revised Code, or any other applicable 
state laws pertaining to environmental protection that was alleged to have occurred or to be occurring at 
any animal feeding facility that the applicant or any such person owns, has owned, has operated, or is 
operating in the United States or with any violation of the environmental laws of another country that was 
alleged to have occurred or to be occurring at any animal feeding facility that the applicant or any such 
person owns, has owned, has operated, or is operating outside the United States. 

The lists of animal feeding facilities owned or operated by the applicant or any person identified by the 
applicant under division (C)(1) of section 903.02 or 903.03 of the Revised Code within or outside this state 
or outside the United States shall include, respectively, all such facilities owned or operated by the 
applicant or any such person during the five-year period immediately preceding the submission of the 
application. 

(B) If the applicant for a permit to install or, permit to operate or any person identified by the applicant 
under division (C)(1) of section 903.02 or 903.03 of the Revised Code has been involved in any prior 
activity involving the operation of an animal feeding facility, the director of agriculture may deny the 
application if the director finds from the application, the information submitted under divisions (A)(1) to 
(3) of this section, pertinent information submitted to the director, and other pertinent information 
obtained by the director at the director's discretion that the applicant and any such person, in the operation 
of animal feeding facilities, have a history of substantial noncompliance with the Federal Water Pollution 
Control Act, the "Safe Drinking Water Act," as defined in section 6109.01 of the Revised Code, any other 
applicable state laws pertaining to environmental protection, or the environmental laws of another country 
that indicates that the applicant or any such person lacks sufficient reliability, expertise, and competence 
to operate the proposed new or modified concentrated animal feeding facility in substantial compliance 
with this chapter and rules adopted under it. 

(C) A person who seeks to acquire or operate a Concentrated animal feeding facility that has been issued 
an installation permit that has been transferred from the director of environmental protection to the 



director of agriculture, a permit to install, or a permit to operate shall submit to the director the information 
specified in divisions (A)(1) to (3) of this section prior to the transfer of the permit. The permit shall not 
be transferred as otherwise provided in division (I) of sect10n903.09 of the Revised Code if the director 
finds from the information submitted under divisions (A)(1) to (3) of this section, pertinent information 
submitted to the director, and other pertinent information obtained by the director at the director's 
discretion that the person, in the operation of animal feeding facilities, has a history of substantial 
noncompliance with the Federal Water Pollution Control Act, the "Safe Drinking Water Act," as defined in 
section 6109.01 of the Revised Code, any other applicable state laws pertaining to environmental 
protection, or the environmental laws of another country that indicates that the person lacks sufficient 
reliability, expertise, and competence to operate the concentrated animal feeding facility in substantial 
compliance with this chapter and rules adopted under it. 

(D) An owner or operator of a concentrated animal feeding facility that has been issued an installation 
permit that has been transferred from the director of environmental protection to the director of 
agriculture, a permit to install, or a permit to operate shall submit to the director notice of any proposed 
change in the persons identified to the director under division (C)(1) of section903.02 or 903.03 of the 
Revised Code, as applicable. The director may deny approval of the proposed change if the director finds 
from the information submitted under divisions (A)(1) to (3) of this section, pertinent information 
submitted to the director, and other pertinent information obtained by the director at the director's 
discretion that the proposed person, in the operation of animal feeding facilities, has a history of 
substantial noncompliance with the Federal Water Pollution Control Act, the "Safe Drinking Water Act," as 
defined in section 6109.01 of the Revised Code, any other applicable state laws pertaining to 
environmental protection, or the environmental laws of another country that indicates that the person 
lacks sufficient reliability, expertise, and competence to operate the concentrated animal feeding facility 
in substantial compliance with this chapter and rules adopted under it. 

Amended by 128th General Assembly File No.12, HB 363, §1, eff. 12/22/2009 and operative on the date 
on which the Administrator of the United States Environmental Protection Agency approves the National 
Pollutant Discharge Elimination System program submitted by the Director of Agriculture under section 
903.08 of the Revised Code as amended by this act. 

Effective Date: 03-15-2001; 09-29-2005 
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NPDES general permits currently available Page I of I 

NPDES general permits currently available 
Answer ID 180 This answer was first published on: 11/29/2005 12:36 Pivi I This answer was last updated on: 
03104/2010 02:40 PM 

W'nat type of general NPDES permits are currently available? 

General NPDES permits have been issued by Ohio EPA and are available for the following categories: 

Coal Surface Mining Activities 

Concentrated Animal Feeding Operations (CAF0s) 

- Construction Site Storm Water 

• Construction Site Storm Water in the Big Darby Creek Watershed 

• Construction Site Storm Water in the Olentangy River Watershed 

• Household Sewage Treatment Systems 

• Hydrostatic Test Water 

- Industrial Storm Water 

• Non-contact Cooling Water 

• Petroleum.Bulk Storage Facilities 

• Petroleum-related Corrective Actions 

- Small MS4 Storm Water 

• Small Sanitary Discharges 

• Small Sanitary Discharges That Cannot Meet BADCT Standards 

- Storm Water Discharges Associated with Industrial Activity From Marinas 

- Temporary Wastewater Discharges 

• Water Treatment Plants 

Over the next several years, a number of other categories of discharges will be addressed by general permits, giving dischargers the opportunity 

to choose between an individual or general permit. These potential categories include water treatment plant discharges, industrial mineral mining 

activity discharges (including sand and gravel operations) and discharges from landfills. For more information and to download permits, visit the 

Division of Surface Water's Web page_ 
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41 CF 123.62 Procedures for revisi n 
f State pr ra is. 

CFR (fcfritext/40/1.23.62?qt-cfr tabs=0#qt-cfr tabs) 

Updates (./cfritext/40/123.62?qt-cfr tabs=1#qt-efr tabs) 

Authorities (U.S. Code) (Icfrftextf 401123.62?qt-cfr tabs=2*qt-cfr_tabs) 
prey (icfritext/40/123.61) I next (/cfritext/40/123.63) 

§ 123.62Procedures for revision of State programs. 

(a) Either EPA or the approved State may initiate program revision. Program revision may be 
necessary when the controlling Federal or State statutory or regulatory authority is modified or 
supplemented_ The State shall keep EPA fully informed of any proposed modifications to its basic 
statutory or regulatory authority, its forms, procedures, or priorities. Grounds for program revision 
include cases where a State's existing approved program includes authority to issue NPDES permits 
for activities on a Federal Indian reservation and an Indian Tribe has subsequently been approved for 
assumption of the NPDES program under 40 CFR part 123 (/cfritext/40/123) extending to those lands. 

(b) Revision of a State program shall be accomplished as follows: 

(1) The State shall submit a modified program description, Attorney General's statement, 
Memorandum of Agreement, or such other documents as EPA determines to be necessary under 
the circumstances. 

(2) Whenever EPA determines that the proposed program revision is substantial, EPA shall issue 
public notice and provide an opportunity to comment for a period of at least 30 days. The public 
notice shall be mailed to interested persons and shall be published in the Federal Register and in 
enough of the largest newspapers in the State to provide Statewide coverage. The public notice 
shall summarize the proposed revisions and provide for the opportunity to request a public hearing. 
Such a hearing will be held if there is significant public interest based on requests received_ 

(3) The Administrator will approve or disapprove program revisions based on the requirements of 
this part (or, in the case of a sewage sludge management program, 40 CFR part 501 
(Mr/text/40/501)) and of the CWA. 

(4) A program revision shall become effective upon the approval of the Administrator. Notice of 
approval of any substantial revision shall be published in the Federal Register. Notice of approval of 
non-substantial program revisions may be given by a letter from the Administrator to the State 
Governor or his designee. 

(c) States with approved programs must notify EPA whenever they propose to transfer all or part of 
any program from the approved State agency to any other State agency, and must identify any new 
division of responsibilities among the agencies involved_ The new agency is not authorized to 
administer the program until approved by the Administrator under paragraph (b) of this section. 
Organizational charts required under § 123.22(b) (icfritext/40/123.22#b) (or, in the case of a sewage 
sludge management program, § 501_12(b) (/cfritext/40/501.12#b) of this chapter) must be revised and 
resubmitted. 

http://wvv-wlaw_conaeltedu/ofiItext/40/191 
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Rule Summary and Fiscal Analysis (Part A) 

Department of Agriculture 
Agency. Name 

Livestock Environmental Permitting David E Miran 
Division Contact 

8995 East Main Street Revnoldsburg OH 614-728-6390 
43068-0000  
Agency Mailing Address (Plus Zip) Phone Fax 

david.miran aari• obio uov 
Email 

901:10-1-01 AMENDMENT  
Rule Number TYPE of rule filing 

Rule Title/Tag Line Definitions. 

RULE SUMMARY 

1. Is the rule being filed for five year review (FYR)? Yes 

2. Are you proposing this rule as a result of recent legislation? No 

3. Statute prescribing the procedure in 
accordance with the agency is required 
to adopt the rule: 119.03 

4. Statute(s) authorizing agency to 
adopt the rule: 903.08, 903.10 

5. Statute(s) the rule, as filed, amplifies 
or implements: 903.01, 903.02, 903.03, 
903.04, 903.05, 903.07, 903.08, 903.081, 
903.082, 903.09, 903.10 

6. State the reason(s) for proposing (i.e., why are you filing,) this rule: 

The rules in this package are being filed in accordance with the five year ntle 
review process. 

7. If the rule is an AMENDMENT, then summarize the changes and the content 
of the proposed rule; If the rule type is RESCISSION, NEW or NO CHANGE, 



Page 2 Rule Number: 901:10-1-01 

then summarize the content of the rule: 

OAC 901:10-1-01 outlines the definitions as used in Division 901:10 of the Ohio 
Administrative Code. The rule is being amended to add a definition for the term 
#professional geologist.# The term. has been defined as a person qualified to 
practice geology and is presently registered by a state licensing or certification 
board as recognized by the American Institute of Professional Geologists. 

8. If the rule incorporates a text or other material by reference and the agency 
claims the incorporation by reference is exempt from compliance with sections 
121.71 to 121.74 of the Revised Code because the text or other material is 
generally available to persons who reasonably can be expected to be affected 
by the rule, provide an explanation of how the text or other material is generally 
available to those persons: 

This mle incorporates Ohio Revised Code and/or Federal Code sections in the rule 
which are exempted from the incorporation by reference standards in section 
121.75 of the Revised Code. 

9. If the rule incorporates a text or other material by reference, and it was 
infeasible for the agency to file the text or other material electronically, provide 
an explanation of why filing the text or other material electronically was 
infeasible: 

Not applicable. 

W. If the rule is being rescinded and incorporates a text or other material by 
reference, and it was infeasible for the agency to file the text or other material, 
provide an explanation of why filing the text or other material was infeasible: 

Not Applicable. 

11. If revising or refiling this rule, identify changes made from the previously 
filed version of this rule; if none, please state so. If applicable, indicate each 
specific paragraph of the rule that has been modified: 

Not Applicable. 

12. Five Year Review (FYR) Date: 2/17/2017 

(If the rule is not exempt and you answered NO to question No. 1, provide the 
scheduled review date. If you answered YES to No. 1, the review date for this 

4 
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rule is the filing date.) 

NOTE: If the rule is not exempt at the time of final filing, two dates are required: 
the current review date plus a date not to exceed 5 years from the effective date 
for Amended rules or a date not to exceed 5 years from the review date for No 
Change rules. 

FISCAL ANALYSIS 

13_ Estimate the total amount by which this proposed rule would increase / 
decrease either revenues / expenditures for the agency during the current 
biennium (in dollars): Explain the net impact of the proposed changes to the 
budget of your agency/department. 

This will have no impact on revenues or expenditures. 

$0.00 

Not applicable. 

14. Identify the appropriation (by line item etc.) that authorizes each expenditure 
necessitated by the proposed rule: 

Not applicable. 

'15. Provide a summary of the estimated cost of compliance with the rule to all 
directly affected persons. When appropriate, please include the source for your 
information/estimated costs, e.g. industry, CFR, internal/agency: 

Each CAFO/CA_FF must obtain either a permit to install, or a permit to operate, and 
other permits depending on the location and size of the facility. The fees for these 
permits can be found in OAC 10-1-04 and vary from $500 to $2,250. All manure 
storage structures at the applicant#s property must be built in compliance with the 
standards set forth in rule. The Departrnent#s engineers and inspectors review and 
inspect these facilities to ensure compliance. In addition, depending on the location 
of the facility the applicant may need to conduct water testing in order to determine 
the ground water quality characteristics. These tests are done to determine the soil 
and water characteristics of the site in order to provide the applicant the information 
necessary to most efficiently plan the facility#s manure storage locations and 
operations_ The cost of the plans required by these rules varies widely based on the 
location of the facility, the size of the facility, and if an independent contractor is 
selected to complete these plans. 

16. Does this rule have a fiscal effect on school districts, counties, townships, or 
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municipal corporations? No 

17. Does this rule deal with environmental protection or contain a component 
dealing with environmental protection as defined in R. C. 121.39? Yes 

You must complete the Environmental rule Adoption/Amendment Form in order to 
comply with Am. Sub. 106 of the 121st General Assembly. 

S.B. 2 (129th General Assembly) Questions 

18. Has this rule been filed with the Common Sense Initiative Office pursuant to 
R.C. 121.82? Yes 

19. Specific to this rule, answer the following: 

A.) Does this rule require a license, permit, or any other prior authorization to 
engage in or operate a line of business? Yes 

Each CAFO/CAFF must obtain either a permit to install, or a permit to operate, and 
other permits depending on the location and size of the facility. 

B.) Does this rule impose a criminal penalty, a civil penalty, or another sanction, 
or create a cause of action, for failure to comply with its terms? Yes 

Failure to comply with the rules may subject permit holders to fines or other 
enforcement actions. Additionally, failure to obtain a permit may be subject to 
heavy civil penalties and possible criminal actions. 

C.) Does this rule require specific expenditures or the report of information as a 
condition of compliance? No 
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(C) Is the proposed rule or rule amendment being adopted or amended to enable 
the state to obtain or maintain approval to administer and enforce a federal 
environmental law or to participate in a federal environmental program? 
Yes 

Is the proposed rule or rule amendment more stringent than its federal 
counterpart? Yes 

What is the rationale for not incorporating the federal counterpart? 

The federal counterpart has been incorporated into the rule. 

(D) If this is a rule amendment that is being adopted under a state statute that 
establishes standards with which the amendment is to comply, is the 
proposed rule amendment more stringent than the rule that it is proposing 
to amend? Yes 

Please explain why? 

To comply with the federal regulations for NPDES delegation. 



FAX_NI SCIENCE E_EVLEW: Unto almost a011e \vitt" new u..A.J.-, u regulations - farm and Ualry -'age oz IU 

The committee met again Sept. 24, and with three meetings scheduled during October, the 

current timeline is to have the regulatory structure completed by November to take effect in 

February of 2002. 

The 16-member advisory committee is composed of nominated representatives of the 

various interests with a stake in the process, including producer groups, local officials, 

wastewater and drinking water utilities, environmental organizations, and four 

representatives of the public who were nominated by the Licking County citizens group, the 

Ohio Farmers Union, the Ohio Livestock Coalition, and the Ohio Federation of Soil and Water 

Conservation Districts. 

At the charge of the governor, the group has worked to achieve consensus on each and 

every guideline included in the proposed regulations, Elder said, 

Waiting for permits. There are a total of 130 feeding operations with 1,000 or more 

animal units around the state permitted under the former Ohio Environmental Protection 

Agency process. These operations will be inspected immediately in order to receive the new 

Department of Agriculture's permit to operate. 

There are also a number of operations that have been waiting to expand until the new 

process is ready before they apply for an initial review to receive a permit to install. 

in the end, Elder said the total number of feeding operations that will come under the 

jurisdiction of the permitting program under current federal rules will be around 200. 

Once a facility has been permitted, Elder said, it will then be inspected twice a year. 

The regulations being written are based on best management practices taken from the Soil 

and Water Conservation District standards, from the Environmental Protection Agency 

requirements, and from best scientific evidence, Elder said. 

Create minimums. The advisory committee has tried to determine what would be the 

minimum standard consistent with good conservation, environmental protection, and 

federal requirements. 

littp://www.farmanddairy.cominelAis/farm-science-review-obio-almost-done-with-new-cafo-regula... 6/1919016 
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LKVESTt CK WASIld, AND WASTEWATER MANAGEMENT 

Purpose: 
The purpose of this policy is to establish procedures and guidelines for regulating new 
livestock operations designed to handle waste from over 1,000 animal units or operations 
that are expanding to handle waste from a total of over 1,000 animal nnits. This policy also 
applies to existing facilities (of greater than 1,000 animal units) that are not complying with 
current requirements (e.g. facilities that failed to apply for a Permit to Install) This policy 
establishes procedures regulated entities must follow to obtain approvals and the criteria for 
the design and management of livestock waste and wastewater management systems. 

Additionally, this policy is being issued as an interim policy to be effective for a period of 
two years. The intent of issuing this policy as interim is to allow the agency to develop a 
standard for review of livestock operations while more in depth studies are being performed 
on various livestock management issues_ A commission of officials involved in livestock 
waste ma-oagement from the tri-state area (Michigan, Indiana and Ohio) as well as members 
from various state and local agencies has been organized to perform these studies. 

Applicable l'egulations: 
ORC 6111.44, ORC 6111.45, ORC 6111.46 
OAC 3745-31, OAC 3745-33 

Background: 
The Ohio EPA regulates the storage, collection, treatment and disposal of manure and 
wastewaters from new or expanding livestock operations handling more than 1,000 animal  
units by requiring the submission of an application for a Permit to Install (P11), a Livestock 
Waste Management Plan and, if applicable, a NPDES Permit. The requirements of the 
U.S.EPA NPDES Permit rules for concentrated animal feeding operations (40 CFR 412) 
must be met. 

Ohio EPA will review all information available on the design capacity of a particular facility, 
including the dimensions and type of the planned waste treatment system, the size of the 
barn(s) for housing the animals, and the dimensions of the property where the faeility will be 
developed. The Agency will also consider the proposed number of animal units, but will 
focus on the current design capacity of the planned or proposed waste treatment system in 
making the final decision to require a permit to install and plan approval. 

Ohio EPA will not require a permit to install for a treatment works or disposal system for 



Supplernent.to Form A s/6  B 

Ohio Enlitronmental Protection Agency 
Permit to InstallIPlan Approval Application 

Livestock Waste 

Applient  Farm, Inc. 

Facility Owne  Farm, Inc. 

ApplicationiPIans Prepared by:  Engineering Associates , Inc. 

Project Name - Farm, Inc. Wastewater Flush System 

1. Animal amounts: Number Type of Animal 
 animal  units Mature Dairy Cattle 

2. Projected annual dry tons of.manure (attach calculations) da4s 1 ton  
 animal units x 10. 4 lb/day/animal unit x365 -27-4-- x - 

lb 
 3,796 dry tons/year 

year 2 , MO  
3. Brief description of the existing manure collection, storage, and treatment process: 

The existing manure storage and collection system consists of scraping manure into 
two concrete pits with a tractor for the mature dairy cattle and scraping manure 
onto a concrete pad with a tractor for the heifer barns. 

4. Brief description of the proposed manure collection, storao, and treatment process: 
The proposed manure collection system will -be a flush system. Sand, which is used 
for bedding will be removed by gravity settling before the manure-water mixture 

- is pumped into a 2-cell lagoon system for the treatment. Water from the lagoon 
'system will then-  be used to flush the barns. 

5. Manure/Wastewater Disposal Method (check the type that applies and provide a brief description) 

X  Land Application irrigation and truck-mounted spreaders  

Distribution & Marketing  

Other  

if-manure/wastewaters are to be land applied on known fields, complete the following table (attach additional sheets if 
needed): 
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*See attached sheet 
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Ohio Environmental Protecton Agency 

Permit to Install/Plan Approval Application 

I. Project Name: 
 Farm, Inc. Wastewater Flush System 

2. Applicant 
Name:  Farm, Inc. 

Mailing Address:   
City Perrysville  
Contact Name:  

State:  Ohio al: 44864 

 

Title: President 

Phone:  Fax  

3_ Application/Plans-Prepared by; 
Name:  Engineering Associates, Inc.  
Mailing Address:  700 Winkler Drive  
City: Wooster state:  Ohio Zp:  44691  

Contact Name: - Title:  Principal 

Phone:   Fax:  

4_ Baling Address (if different than Applicant): 
Name:  
Mailing Address:  
City: State:  Zip: 

--- -Contact Name:  The:  
Phone: f ) Far ( ) 

5. Owner (if different than Applicant): 
Name:  
Mailing Address:  

- City: State:  Zip:  
Contact Name:  Title:  
Phone: ( ) Far 

6. Project Location: 

Steet Address or Location Description:  

County:  Ashland Township/Municipality:  Green Township 
" Latitude:     Longitude:    Method of Determination: USGS map 

EPA 4309 (rev. 11/96) 
AIL 7 1998 

.(DSW/DE=A) 

nmin VRA 11FDO 

(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6) (b) (6)

(b) (6)

(b) (6) (b) (6)

(b) (6)

(b) 
(6)

(b) 
(6)



Ohle Department Agriculture Rtat)  
Gov./en:or Bob Taft 

-..Ieuteriant C-overnor Maureen O'Connor 
rector Fred L. Dailey .11  

Livestock Environneentai Periniteng Program 
8995 East Main Street Reynoldsburg, Ohio 43068 

Phone: 64-387-O470 Fax 614-728-6335 
ODA. home page: ve‘w!_ste.oh.usiag-r/ 0 e-mail: agri@odantagri.state.ob.us  

Ceriffied Mail Return Receipt Requested 

February 10,2004 

 Poultry %TM 
 

 
Fort Recovery; Ohio 45846 

Re: Wanxing Letter 
Dear : 

Violation of Ohio. Department of Agriculture laws and ivies was discovered during an inspection 
by rny staff on November 26, 2003. On that date, staff f-sora the Ohio Department of Agriculture 
Livestock Environmental Permitting Progam investigated a complaint that tiles on your farm 
were flowing and that you had a discharge from land applying egg wash water to a -field. I 
understand that your lagoon_was getting Bill and that you -found it necessary to land applY 
manure_ No records were available on freeboard ineasurements. 

The inspection noted that the lagoon was approximately 3/4  m.uptr. The 141e was plugged and the 
waterway was &Tuned. There was a trace of Ted left in the ditch from the egg wash water, but it 
was mostly clear. The discharge was taken care of but a discharge occuired. It appeared to the 
inspector that the discharge flowed into a defined waterway or "waters of the State" in violation 
of your Ohio EPA Peanit to Install, which is now enforced by this Deparbitent. 

The following are the rules at issue: 

Rule 901:10-2-14 of the Ohio Ad_minisaative Code-provides, in part, at (B) Manure application 
rate — general criteria: 

"(3) The manure application rate shlI be based on. the most limiting factor of the 
following: 

"(a) For liquid manure: 

"(iv) The application rate shall not exceed the available water 
actr of the soil as described in appendix B of this rule:  

(b) (6)

(b) (6)
(b) (6)

(b) (6)



Sincerely, 

6-7 
eV/ 

You are currently subject to Ohio EPA Perrait to install 08-044-1\1W which was transferred to 
this Department for enforcement on August 19, 2001. As.required by law, you are working to 
obtain a Review Compliance Certificate that will regulate your farm under ODA rules and -under 
those portions of the Ohio EPA permit that do not conflict with any ODA rules. Some of the 
conditions of the Ohio EPA permit required monitoring and reporting. With the _R_CC you will 
End that ODA rules also require monitoring and recordkeepin.g. Records need to be maintained 
in good order in an Operating Record that is always available to an inspector. I want to take this 
opportunity to note the requirements that apply with respect to land application activities at a 
facility such as yours. The applicable rule is 901:10-2-16 of the OAC and it provides, in part at 
paragraph (A)(1)(c): 

" Land application site records. Records for each land application site, including: 

ey: 

"(iii) When liquid manure is applied to a land application site with subsurface  
drains, document the periodic observations of the drain outlets for liouid manure 
flow during and after application in the operating record.  

"(iv) When liquid manure is applied to a land application site with subsurface 
drain, docm-rlent the use of drain outlet plugs or other devices in the operating. 
record."  

A copy of Appendix B, which is refer-ted to in the rules, is included here for your use along with 
a copy of the ComPlaint Follow-Tip Report. 

You must contact this office 'prior to any land application of manure because of winter 
conditions. In the meantime;  my staff will continue to work with you to develop a Review 
CoMpliance Certificate for your facility. 

Kevin H. Eld.er 
Executive Director 
Livestock Environmental Permitting Program 

Enclosures (2) 

Cc: Andy Ety, LEPP Engineer 
Michelle McKay, LEPP Inspector 
Jennifer Tien;  Legal Counsel 
John L. Shailer, Assistant Attorney General 
Mercer County SWCD 
Rick Wilsoft, Ohio EPA 
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Case: 15-3147 Document: 21 Filed: 05/26/2015 Page: 42 14- 

ODA submitted a program to the US _ EPA that complied with federal 

requirements and approval is obtained from the U.S. EPA. Ohio Rev. Code § 

903.08(A). The General Assembly conditioned the transfer and ODA's authority 

to administer the NPDES program on or after the date the U.S. EPA approved the 

program. Ohio Rev.Code § 903.08(8); Elder Aff atj 11, (R. 17-10), Page la-4 

530. 

The enactment of this comprehensive environmental statute to create a 

regulatory program for CA_FFs and CA_FOs administered by ODA is an example of 

the State of Ohio exercising its power and authority to adopt and enforce statewide 

requirements to control water pollution within the State as recognized under the 

Clean Water Act and federal regulations. 

There is no federal equivalent to ODA's PTI and PTO program 
under the Clean Water Act. 

ODA's State permit program is not subject to the requirements of Clean 

Water Act or federal NPDES regulations because no PTI or PTO program exists 

under the Act. Elder Aff at ¶10, (R. 17-10), Page ID#  530; see also 33 U.S.C_ § 

1342(b), 40 C.F.R. Part 121 ODA's PTIs and. PTOs are not federally enforceable 

under the Act's § 402 NPDES permitting scheme because PTIs and. PTOs do not 

regulate actual point source discharges of pollutants from CAF0s. Id. at ¶18-9, 

(R.17-10), Page EN 529. 

Also, the Clean Water Act does not regulate the design, construction, 

34 
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operation, or maintenance of CA..P0s. Rather, it regulates actual pollutant 

discharges from CAF0s. Nat'l Pork Producers Council v. US. EPA, 635 F.3d 

738, 750-751, (2011). Any attempt to regulate the construction or operation of a 

CAFO with an NPDES permit is ultra vires and beyond the regulatory scope of the 

NPDES prom-am. Id. at 751.5  

Since 2002, ODA has issued approximately 139 PTIs and 387 PTOs and 

PTO renewals to C.AFFs as authorized by Ohio Rev.Code Chapter 903 and Ohio 

Adm. Code Chapter 901:10. Elder Afj-1.: at t18-9, (R._ 17-10), Page I:04 529-530_ 

ODA has never issued an NPDES permit to a CAFF during its administration of 

the State program_ 

4. The Askins nraistakenly conflate the. different regulatory programs • - 
administered by Ohio EPA and ODA for livestock operations. 

The Askins make several allegations regarding the manure management 

plans and peimitting requirements of the Ohio EPA and ODA, which indicate that 

they may not understand how large livestock operations are regulated in the State 

of Ohio. 

3  The 2005 federal CAFO Rule required CAFOs to apply for an NPDES permit if the CAFO discharged or 
"proposed to discharge". Under 40 CYR. § 122.23(d) (2012 version), the term "proposed to 
discharge" meant the CAFO was designed, constructed, operated;  or maintained such that a discharsre will occur." 

In accordance with the decision in the _National P01117 Producers case, the U.S. EPA amended 40 C.F.R. §122.23(d), 
which currently states as follows: (d) NPDES permit authorization.—(1) Permit Requirement A CAFO must not 
discharge unless the discharge is authorized by au NPDES permit. In order to obtain authorization under an NPDES 
permit_ the CAFO owner or operator must either apply for an individual NPDES permit or submit a notice of intent 
for coverage under an NPDES general permit. 

35 



  

STREET ADDRESS:  

Lazarus Government Center 
50W_ Town St., Suite 700 ...- 
Columbus, Ohio 45215 

State of Ohio Environmental Protection Acienoy 

TELE-. (614)644-3620 FAX: (614) 644-3124 
Vir:A.E.pa Si:49.0.1G 

1111/MLI4G ADDRESS: 

P.0, Box 1049 
Columbus, OH 43216-1049 

June 17,2010 

Vickie Askins 
 

Cygnet, Ohio 43413 

Re: Dekker Jersey Dairy Manure Fields in Water Source -Protection Areas 

Dear Vickie, 

I am writing in response to your letter of June 27  2010; regarding the proposed  
Jersey Dairy. As you are aware, Ohio EPA is not the regulatory agency responsible for 
issuing installation and -operadng permits for large Concentrated Animal Feeding 
Facilities (CAFFs). This duty was delegated to the Ohio Department of Agriculture by 
the Ohio House of Representatives and the Ohio Senate_ Ohio EPA's current 
regulatory responsibility for Concentrated Animal Feeding Operations (CAF0s) is to 
issue National Pollutant Discharge Elimination System (NPDES) permit S to CAFOs 
which discharge or propose to discharge pollutants. 

Ohio EPA does not have rules regarding land application restrictions for manure 
produced and land-applied by CAF0s. The land application restricdons you have 
referenced are permit conditions in GAF° NPDES permits. These permit conditions are 
not enforceable outside of an effect-iv' e CAFO NPDES permit 

We do not have an application pending for a CAFO NPDES permit for this facility.. In 
addition, on June 3, 2010, a complaint for judicial foreclosure of the  jersey Dairy 
Leasing, LLC properties in Wood County was filed in the United States District Court 
Northern District of Ohio Western Division_ 

In light of this judicial foreclosure complaint, Ohio EPA's limited regulatory authority for 
CAF0s, and Ohio EPA's resources, I do not believe that an Ohio EPA review of the 

 jersey Dairy Manure Management Plan -(MIVIP) is either practical or necessary 
at this time. If the situation changes and the dairy is constructed and discharges or 
proposes to discharge, then Ohio EPA would be more than willing to conduct that 
review. 

if you have questions regarding the Source Water Assassment and Protection Program 
administered by Ohio EPA's Division of Drinking and Ground Waters, your questions 
can be answered more quickly by directly contacting Michael Eggert at 614-644-2767 or 
at michael.eqqertgepa_state_oh_us_  

Ted Siricidand, Governor 
Lee Fisher_ Lieutenant Governor 

Chris Korleski, Director 

6 Printed on Reced Paper Ohio EPA is an Equal Opportunity Employer 

(b) (6)

(b) (6)

(b) (6)

(b) (6)
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by taking timely and appropriate actions in accordance with the CWA and applicable state law 

(Chapter 903_ of the Revised Code)_ 

OEPA is responsible for and has the legal authority to adininisterNPDES requirements 
• 

for perm-  ittLag,.for compliance evaluations, and for enforcement authority with respect to all 

other NPDES per.mits in Ohio, including the pretreatment program and the sewage sludge 

program_ 

OEPA is responsible for processing new, modified, and renewed NPDES permits for 

nor-domestic wastewater discharges, including industrial, cominercial, and silviculture. 1-14-7PA is 

responsible for prooessing new, modified, and renewed NPDES permits for domes-dc wastewater 

discharges, including publicly owned treatment works and privately owned ten-b.:I-int works. 

OPP-A, is responsible for sewage sludge management including use, processing and 

disposal of sewage sludge. 

OEPA will remain responsible for stormwater discharges regulated under the l‘WslaRS 

program, including muMcipal separate storm sewer systems and stormwater associated with 

industrial activity, except discharge, transpoA„or handling of storroarater from CAFT-7s or CAPOs 

as regulated by ODA. OEPA will remain responsible for an enforcement program for 

3111-u-thori-ied discharges from all but animal feeding facilities in its regulatory program. 0EpA 

s'tiAlT take timely and appropriate actions in accordance with the CWA -.4-id applicable state laws 

(Chapters 3745 and 6111 of the Revised Code) and the NPDES enforcement management 

system developed by OEPA for OEPA 's use_ 

5 



1ff 

Sub. S. B. No. 141 9131 

plans for the disposal of the waste have been submitted to and 
approved by the director of environmental protection. As used in 
sections 6111.44 to 6111_46 of the Revised Code, "industrial 
waste" ric.eans sludge or sludge materials or a water-carried or 
liquid waste resulting from any process of industry, manufacture, 
trade, or business or development of any natural resource,. BUT 
DOES NOT INCLUDE STORM WATER FROM ANY ANIMAI., 
FEEDING FACTLTV, AS DEFINED IN SECTION 903.01 OR 
THE REVISED CODE, OR MANURE, .AS DEFINED IN THAT 
SECTION_ In granting an approval, the agency may stipulate 
modifications, conditions, and rules that the public health and wel-
fare may require. Any action taken by the director shall be a 
matter of public record and shall be entered in the director's 
journal. Each period of thirty days that a violation of this section 
continues, after a conviction of the violation, constitutes a separate 
offense. 

SECTION 2_ That existing sections 1511.02, 1511.021, 
1511.022;  1511.07, 1511.071, 1515.08, 3745.04, 6111.03, 
6111.035, 6111_04, 6111.44 and 6111.45 of the Revised Code are 
hereby repealed. 

SECTION 3. All items in this section are hereby appropriated as 
designated out of any moneys in the state treasury to the credit of 
the General Revenue Fund and the State Special Revenue Fund 
Grnup. For all appropriations made in this act, those in the first 
column are for fiscal year 2000 and those in the second column are 
for fiscal year 2001. The appropriations made in this act are in 
addition to any other appropriations made for the 1999-2001 bi-
ennium. 

GR DEPARTMENT OF AGRICULTURE 
General Revenue Fund 
GM? 700-414 Concentrated Animal 

Feeding Facility Advisory 
Committee 

GRF 700-418 Livestock Regulation 
0 $ 25,000 

Program 5 0 $ 1,700,000 
TOTAL GRF General Revenue Fund S 0 $ 1,725,000 
State Special Revenue Fund Group 
5L8 700-604 Livestock Management 

Fund 5 0 $ 250,000 
TOTAL SSR State Special Revenue 
Fund Group 5 0 $ 250,000 
TOTAL ALL BUDGET FUND GROUPS $ 0 $ 1,975,000 

Within the limits set forth in this act, the Director of Budget 
and Management shall establish accounts indicating the source and 
amount of funds for each appropriation made in this act and shall 
determine the form and manner in which appropriation accounts 
shall be maintained_ Expenditures from appropriations contained in 
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2.0 State Prol..Y,ram. 

7.1 Description of State Responsibilities  

A? 

Basic - authority for water pollution control in Ohio is Ohio Revised Code 
Chapter 6111, as amended. Chapter 6111 was amended in 1972 and again In 
1973 to institute a discharge permit system compatible with the National 
Pollutant Discharge Elimination System MBES) initiated by the 92nd 
Federal Congress through the enactment of the Federal Water Pollution 
Control Act of,1972 (PL 92-500) for all persons discharging wastes into 
the surface or gronnd waters of the state, or onto the ground. 

Ohio Revised Code Section 6111.04 now Provides that no person shall place 
any pollutant, i.e., sewage, industrial waste, or other waste, into any 
waters of the state, or place such matter in a location where it causes 
Such pollution, unless-he holds anvalid and unexpired -permit from the 
Ohio Environmental Protection Agency (Ohio. EPA) or unless:an applihation 
for renewal is pending. 

Revised Code Section 6111.03 (3) further provides that all discharge 
permits issued by the Ohio ETA must comply with all requirements of the 
Federal Fater Pollution Control Act of 1972 and regulations adopted 
thereunder. In addition, no permit shell be Issued if the Administra- 
tor of the U.S. EPA objects in writing to the issuance, if the Secretary 
of the Army determines in wtiting that anchorage or navigation would be 
substantially impaired by the proposed discharge, ortif a discharge of 
radiological chemical, biological warfare agent or high-level radioactive 
waste is proposed. All persons discharging or proposing to discharge 
sewage, industrial waste, or other waste into surface waters of the state 
will be Issued a discharge permit pursuant to PL 92-500, Chapter 6111, 
and the procedural aad substantive rules of the Ohio EPA. Persons In-
jecting into wells any substance that may pollute waters of the state 
must apply to the Ohio EPA for an NTDES permit. In addition, persons 
injecting water, gas, or other material into a well,to.facilitatethe 
-production Of_oll'or gas or for dispasel-purposes-mush-gb.tain:a uta . . . . 

- - . . - ...-. • Revised -Code Section 1509.081. - - - - -- • 

MPDES permits issued by the Ohio Ea_ for all discharges will contain ap-
propriate effluent 'Imitations and restrictions and schedules of compli-
ance, and other conditions deemed necessary by the Ohio EPA to give 
adequate protection to waters of the state. No permit will be valid for 
more than five years. Monitoring and other reporting requirements will 
be included in the permit whenever - necessary. _MAlcing_zgne.qare already 
provided in_thc. Ohio Water Quality Standards, EP-1. (Appendix 3.4) 

The Ohio EPA and the U.S.. EPA, Region V, have arrived at a Memorandum of 
Agreement, which outlines the procedures by-which Ohio will implement 
the 40 CPR 124 guidelines of U.S. EPA. This Memorandum will be signed 
by the Director of the Ohio EPA and constitutes an official part of this 
program submittal._ The Agreement contains the following procedures 
which the Ohio EPA will pursue as part of its implementation of the 
NPDES permit program:: 

— 

. . . - 
the Oho Departmentof.NaturalResabrces in compliane:with Ohio . 
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(G) Adopt, amend, and rescind rules in accordance with Chapter 119. of the Revised 
Code governing the procedure for hearings., the filing of reports, the issuance of 
permits, the issuance of industrial water pollution control certificates, and all other 
matters relating to procedure; 

(H) Issue, modify, or revoke orders to. prevent, control, or abate water pollution by 
such- means as the following: 

(1) Prohibiting or abating discharges of sewage, industrial waste, .or other wastes 
into the waters of the state; 

(2) Requiring the 'construction of new disposal systems or any parts thereof, or the 
modification, extension, or alteration of existing disposal systems or any parts s  
thereof; 

(3) Prohibiting additional connections to or extensions of a sewerage system when 
the connections or extensions would .result in an increase in the polluting properties 
of the effluent from the system when discharged into any waters of the state; 

(4) Requiring conipliance with any standard or rule-  adopted under sections 
6111_01 to 6111.05 of the Revised Code or term or condition of a permit. 

In the -making of those oi-ders, wherever compliance with a rule adopted under. 
section 6111.042 of the Revised Code is not involved, consistent-  with the Federal 
Water Pollution Control Act,-  the director shall give consideration to, and base the 
determination on, evidence relating to the technical feasibility and economic reason-
ableness of complying with those orders and, to evidence relating to conditions 
calculated to result from compliance with those orders, and their relation to benefits 
to the people of the state to be derived from such compliance in aCcomplishing the 
purposes of this chapter. 
(I) Review plans, specifications, or other data relative to disposal systems or any 

part thereof in conneCtion with the issuance of orders, permits, and industrial water 
pollution control certificates under this -chapter; 

(J)(1) Issue, revoke, modify, Or deny sludge management permits and permits for the 
'discharge of sewage, industrial waste, or other wastes into the waters of the state, 
and for the installation, or modification of disposal systems -or any parts thereof in 
compliance with all requirements of the Federal Water Pollution Control Act and 
mandatory. regulations adopted thereunder, including regulations adopted .under 
section 405 of the Federal Water Pollution Control Act, and set terms and conditions 
of permits, including schedules of compliance, where necessary. In issuing permits 
for sludge management, the director shall not allow the placement of sewage sludge 
on-frozen ground in conflict with rules adopted under this chapter. Any person who 
discharges, transports, or handles storm water from an animal feeding facility, as 
defined in section-.903.01 of the Revised Code, or pollutants from a concentrated 
animal feeding operation, as both terms are defined in that section, is not required 
to.  obtain a permit under division (J)(1) of this section for the installation or 
modification of a disposal system involving pollutants or storm water or any parts of 
such a system on and after the date on which the-director of agriculture has finalized 
the program required under division (A)(1). of section 903.02 of the Revised Code_ In 
addition, any person who discharges, transports, or handles stoi in Water from an 
animal feeding facility, as defined in section 903.01 of the Revised Code, or pollutants 
from a concentrated animal feeding operation, as both terms are defined in that 
section, is not required to obtain a permit under division (J)(1) Of this section for the 
discharge. ,of storm water from an animal feeding facility or pollutants from a 
concentrated animal feeding operation on .and after the date on Which the United 
States environmental protection agency approves the NPDS program submitted by 
the director of agriculture under section 903.08 of the Revised Code. • 

Any permit terms and conditions set by the director- shall be designed to achieve 
anti maintain full compliance with the national effluent limitations, national 
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damages resulting from oil spill in navigable waters 
of state. 10 ALRFed 956. 

Validity and construction of statute or ordinance allowing 
tax exemption for property used in pollution control. 
65 ALR3d 434. 

Law Review 
Beyond the cabin on the bank, Ohio groundwater law in 

transition. Comment. 13 ONorthLRev 537 (1986). 
Environmental law-assessment of penalties for violations 

of schedules of compliance prescribed by a national 
pollution discharge elimination system permit. A cor-
poration's size and wealth, are admissable and rele-
vant for determining the amount of a penalty for 
violating a schedule of compliance. State ex rel. 
Brown v. Dayton Malleable, Inc., 1 0S3c1 151, 438 
NE2d 120 (1982). Case note. 12 CapitalULRev 335 
(1982). 

Groundwatdr law in Ohio past and future: a proposed 
legislative solution to past problems and future needs. 
Richard P. Fahey.ancl Stefanie Debow-Hubbard. 14 
CapitalULRev 43 (1984). 

CASE NOTES AND OAG 

INDEX 

Adjudicatory hearing, 8 
Approval may not be made contingent on improving the sewage 

system, II, 12 
County authority, 14 
Findings of fact by environmental board of review, 5 
Local subdivision cannot accept responsibility for administering a 

state-federal pollution abatement project, 16. 17 
Municipal ordinance or policy conflicts, 9, 10 
Public hearing, 3 
Publicly owned treatment works (POTW), 6, 7 
Schedules of compliance, 4 
Sovereign inununity, 1, 2 
State monies, 15 
Township authority, 13 

1. (1990) In order for claims brought by the state of 
Ohio pursuant to Ohio's water pollution laws to fall within 
the waiver of sovereign immunity, those claims must arise 
under federal law. Because Ohio's water pollution laws 
were adopted in accordance with the Clean Water Act 
and approved by the EPA, Ohio state law claims also arise 
under the federal law and thus the Clean Water Act's 
waiver of sovereign immunity also applies to state pollu-
tion law claims: State of Ohio v. U.S. Dept. of Energy, 
904 F2d 1058 (5th Cir.). 

2. (1983) Because compliance with a state permit is 
deemed compliance with the Clean Water Act, 33 liSC § 
1251 at seq, and, under the circumstances, the civil penalt-
ies imposed under the state program "arise under Federal 
law," Congress intended to waive sovereign immunity to 
such civil penalties, and because the State of Ohio has 
pleaded federal violation of the Ohio.  Water Pollution Con-
trol Act with particularity, therefore the State of Ohio may 
recover if it can prove facts supporting its claims: State of 
Ohio v. United States Department of Energy, 689 FSuDp 
760 (S.D.). 

3. (1992) The public hearing requirement to which 
Ohio Adm. Code 3745-1-05 refers must be satisfied before 
a permit may be issued to install a new.source of pollution 
pursuant to Ohio Mm. Code 3745-31-02(A): Columbus  

Frankla Cty. Metro. Park Dist. v. Shank, 65 053d 86. 
600 NE2d 1042. 

4. (1982) Schedules of compliance are terms or con& 
tions of National Pollutant Discharge Elimination System 
permits issued by the Director of Environmental Protec-
tion: State ex rel. Brown v. Dayton Malleable, 1 0S3d 
151, 1 OBR 185, 438 NE2d 120. 

5. (1992) Contrary to the requirements of RC § 3745.05, 
the environmental board of review's findings of fact did 
not support its affirmance of the prior notice and prier 
approval conditions in the discharge permit: 0E003 In-
tematl., Inc. v. Shank, 79 0App3r1 1, 605 NE2d 973. 

6. (1pse) Revised Code § 6111.03(Q)(3) authorizes the 
Director of Environmental Protection to incorporate pub-
licly owned treatment worlt ("POTW") pretreatment pro-
gram conditions into permits issued to POTiArs. In ad. 
Lion, RC § 6111.03(Q)(7) authorizes the director to issue 
orders to enforce POTW pretreatment programs: San-
dusky v. Maynard, 27 0App3d 109, 27 OBR 140, 499 
NE2d 1262. 

7. (1985) When it is not practical, the Director of Envi-
ronmental Protection is not required to hold a healing 
prior to issuing an order requiring a Pony to develop a 
program for the pretreatment of industrial waters prior to - 
their discharge into the POTW (General Motors v. Mak-
voy 11980], 63 0S2d 232 [17 003d 1431, Paragraph two 
of the syllabus, applied): Sandusky v. Maynard. 27 
0App3d 109, 27 OBR 140, 499 NEM 1262. 

8. (1980) The director is not required to afford an adju-
dicatory hearing to a permittee before issuing the permit. 
Although RC § 6111.03(J) requires the director to base his 
determination on certain evidence, an adjudicatury hear-
ing-  is not mandatory since the director may obtain the 
necessary evidence by investigation or in some other way: 
Amherst v. MeAvoy, 19 003d 321 (App). 

9. (1980) A municipality has a right, under Art. XVIII, 
§ 4 of the Ohio Constitution, to own and operate its own 
sewage treatment facility. Thus, the director of environ-
mental protection may not order a municipality to contract 
with another municipality for such facilities. The dimelar 
may, however, order a municinality to modify its existing 
facilities or to construct new facilities in order to comply 
with reasonable environmental protection standards: Am-
herst v. McAvoy, 19 003d 321 (App). 

10. (1979) Where it is claimed that a municipal ordi-
nance requiring annexation prior to use of municipal utilit-
ies conflicts with the states policy to control water pollu-
tion on a statewide basis, irrespective of municipal bound-
aries, the determination whether such policy and such con-
flict exist must be predicated upon action initiated by the 
Ohio Environmental Protection Agency, and not by a third 
pasty: 

172, 414 NE2d 430. 
0Ano2d 228, 18  rty: Shipman v. Bd. of Health, 64 

11. (1974) The Ohio environmental protection agentY 
may not make approval of an otherwise proper applicati0n  
for sewer line connections contingent upon the village im-
proving its sewer system: Monroe Country Estates, Inc." 
Whitman, 74 002d 176 (EBB 73-29). 

t  

d 12. (1974) The broad and general authority grante to 

the director under BC § 6111.44 to ". . . stipulate su_cil 
modifications, conditions, and regulations as the public 
health and prevention of pollution may require has bees  
limited by the enactment of RC § 6111.03(H)M 
clear and explicit language grinting authority to the " 
tor to prohibit "connections to or extensions of a sewer 
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UNILI ED STATES TN-%/Mi IONMPLIITAL PROTECTION AGENCY 
REGNON 5 

lEn ti-o• Matter of: 

Solna ffnit Ethanol, LLC ditila 
POET Bioreng - Leiusic 
Leirrlsie!. Ohio 

EPA-5-14-113(a)-OR-5 

Proceeding Under Sections 10.3(a)(3) 
of the Clean Air Act„ 42 U.S.C. 

7413(a)(3) 

Administrative Consent Order  

1_ The Director of the Air and Radiation Division,. U.S_ Environmental Protecfi on 

Agency PA), Region 5, is issuing this Order to Summit Ethanol, LLC, doing business as 

POET Biorefining Leipsic (POET), under Section 1 fl 3(a)(3) of the Clean Air Act (CAA, 42 

U.S.C. § 7413(a)3). 

Statutory ond Regulatory Background 

Federally  Enforceable State Operating Permit Proglarn  

2. On March 10, 2003;  EPA approved Ohio Administrative Code (OAC) Rule 3745-

31-05 as part of the federally-enforceable Ohio State:implementation Plan (Ohio SIP). 68 Fed. 

Reg. 29009. 

3. OAC Rule 3734-31-05 authorizes the Phi° Environmental Protection _Agency 

(Ohio EPA) to issue federally-enforceable Permits-to-Install .(P-1-1) and Permits-to-Install and 

Operate (PM) with such terms and conditions as are necessary to ensure compliance with 

applicable laws and, to ensure adequate protection of environmental QualiV. 

Title V Permit Prozam  

4_ Title V of the CAA, 42 U.S.C. §§ 7661-7661Z established an operating permit 

program for major sources of air pollution. 
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On January 22, 2003, EPA approved OAC 3 745-3 1-05 as part of the 
federally 
enforceable SIP for Ohio. 68 Fed. Reg. 2909. ... 68 Fed. Reg. 2909. 

Search results j Search US EPA 

_ 
CERTIFIED MAIL RETURN RECEIPT REQUESTED Monica ... 2010-02-02. 

https://yosemite_epa.gov/r5/r5ard.nsfib7d2ca869c9cf1 f5 862575760061b4 
61/4... 
... 68 Fed. Reg..... 59 Fed. Reg.... This Order does not affect the 
University of Cincinnati's 
responsibility to comply with other federal, state, and local laws.... 
[More results from 
iltips://yoseraite.epf..?..gov/r5A•Sard.risi/b7f7.2ca86.9c9cf.1 f586257576D06f.  

Federal Facilities Reports About Underground Storage Tank Compliance - 2005 
Energy Policy Act 

https://www.epa.gov/ust/federal-facilities-reports-about-underground-sto... 
Find links to reports from 24 federal agencies regarding the compliance 
status of underground storage tanks owned or operated by the federal 
agencies or located on land managed by the federal agencies. 

Registering Transformers Containing Polychlorinated Biphenyis (PCBs) 
https://www.epa.gov/pcbs/registering-transformers-containing-polychlorin... 
PCB transformer owners must register their transformer(s) with EPA. This 
page contains the forms and instructions on how to do so. 

5 Year Air Monitoring Assessment 2016-05-11 
https://www3.epa.gov/ttn/amtic/files/networkplans/FLassess2015.pdf  

68 Figure 43.... CO Carbon Monoxide FRM Federal Reference Method 
NO2 
Nitrogen Dioxide NON-REG Non-regulatory Monitoring Holmes County 

-Ambient Air Monitoring Network tbr Florida 2015-03-28 
https://www3.epa.gov/ttri/arntic/files/networkpians/FL2012plan.pd  f 

FRIVI Federal Reference Method HI CONC High Concentration 
MET ... NON-REG 
Non-regulatory Monitoring PIV12.5 Particulate ... 7.5 15 1 I 68 2 < 120 ... . 
[More results fiOril hiti;S:MV w3.epa.g(rektrdara ticifi lies 

Consent Decree: SunCoke Energy. Inc. (SuriCoke) and Haverhill North Coke Co. 
(Haverhill) 

https://www.epa.gov/enforcement/consent-decree-suncoke-energ.y-inc-
suncok_..  
This is the consent decree for SunCoke Energy, Inc. (SunCoke) and 
Haverhill North Coke Co. (Haverhill) 

Consent Decree: United States of America. et  al. v_ Archer Daniels Midland 
Company 
• https://www.epa.gov/enforcement/consent-decree-united-states-america- 
• et-.._ 

Consent Decree with Archer Daniels Midland Company for violations of • 
Clean Air Act 
iMore results from Ilttps://www.epa.govienforeernentl 

https://search.epa.g.:OViepaSearChiepaSearCh?ClUerVteXt=6g-i-feri . 
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UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 

August Tenn, 2004 

(Argued: December 13,2004 Decided: February 28,2005) 

Docket Nos. 03-4470 (L), 034621 (C), 03-4631 (C), 03-4641 (C), 034849 (C), 
04-40199 (C), 03-40229 (C) - • 7 

8 

9 WATERKEEPER ALLIANCE, NC., AMERICAN FARM BUREAU FEDERATION, NATIONAL CHICKEN 
10 COUNCIL, NATIONAL PORK PRODUCERS COUNCIT„ AMERICAN LITTORAL SOCIETY, SIERRA CLUB, 
Ii INC., NATURAL RESOURCES DEFENSE COUNCIL, INC., 

12 Petitioners/intervenors, 

13 —V.- 

14 :UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, MICHAEL 0. LEAVITT, Achrlitlistrator, 
15 United States Environmental Protection Agency 

16 Respondents. 
17 

18 Before: 

19 OAKES, KATZMANN, and WESLEY, Circuit Judges. 

20 

21 
22 The petitioners challenge an administrative rule promulgated by the United States Environmental 
23 Protection Agency in order to regulate the emission of water pollutants by concentrated animal 
24 feeding operations. See National Pollutant Discharge Elimination System Permit Regulation and 
25 Effluent Limitation Guidelines arid  Standards for Concentrated Animal Feeding Operations, 68 
26 Fed. Reg. 7176, 7179 (Feb. 12,2003) (codified at 40 C.F.R. Parts 9, 122,123 and. 412). The 
27 petitions for review are granted in part and  denied in. part. 

28 



1 application." Land application, the predominant means by which CAFOs dispose of animal 

2 waste," is a process by which manure, lifter, and other process wastewaters are spread onto 

3 fields controlled by CAFOs. As all parties here agree, when properly land-applied, manure, 

4 litter, and other process wastewaters can  act as a fertilizer, because "land application of CAFO 

5 waste fosters the reuse of the nitrogen, phosphorus, and potassium in these wastes for crop 

growth." EPA, STATE COMPENDIUM: PROGRAMS AND REGULATORY ACTIVITIES RELATED TO 

7 ANIMAL FEEDING OPERATIONS 13 (May 2002). However, when waste is excessively or 

improperly land-applied, the nutrients contained in the waste become pollutants that can and 

9 often do run off into adjacent waterways or leach into soil and ground water. See id.; Preamble 

10 to the Final Rule at 7180-81. 

11 In light of these environmental threats, the EPA first promulgated regulations for CAFOs 

12 in 1974 and 1976 — regulations that, very generally speaking, defined the types of animal feeding 

13 operations that qualify as CAFOs, set forth various NPDES permit requirements, and established 

14 effluent limitation guidelines for CAFOs. See 41 Fed. Reg. 11,458 (Mar_ 18, 1976); 39 Fed_ Reg. 

15 5704 (Feb. 14, 1974.) After having been sued, in 1989, for failing to publish a plan to revise 

16 existing effluent limitations for the industry pursuant to 33 U.S.C. § 1314(m),12  the EPA, on 

""Several estimates indicate that 90% of CAFO-generated waste is land applied." EPA, 
STATE COMPENDIUM: PROGRAMS AND REGULATORY ACTIVITIES RELATED TO ANIMAL FEEDING 
OPERATIONS 13 (May 2002). 

12 That suit, brought by the NR. DC and Public Citizen, was resolved by a consent decree 
in which the EPA agreed to propose new effluent limitation guidelines for the swine, poultry, 
beef and dairy subcategories of CAFOs. See Consent Decree, as amended, NRDC v. Reilly, 
modified sub. nom., NRDCv. Whitmcm, No. 89-2980 (D.D.C. 1/31/1992). 

-10- 



Compendium ofStateAFO Programs - May 2002  

Ohio's CAFO Program 

1.0 Background 

Based upon information provided to EPA by USDA, there are 532 _AFOs with 300 to 1,000 
animal units and 212 AFOs with more than 1,000 animal units in Ohio (USDA, 1999; USDA, 
2000). Ohio has 130 facilities with more than 1,000 AU that have received installation permits 
and/or livestock waste management plans approval from Ohio EPA (Jones, Speck;  Daily, 2000). 

2.0 Lead Regulatory Agency 

Senate Bill 141 transfers the authority to issue NPDES permits for the discharge of manure from 
point sources into waters of the state and for staim water resulting from an animal feeding • 
facility (APE) from the Director of Environmental Protection to the Director of Atiriculture. The 
authority to issue these permits depends upon the approval of the Director of Agriculture's 
permit plan by the U.S. EPA. Authority to issue permits to construct or modify concentated 
animal feeding facilities (CAFE) also was transferred to the Director of Agriculture (OLSC, - 
2002). The Division of Soil and Water Conservation, Ohio Department of Natural Resources, 
addresses pollution problems from operations with fewer than 1,000 animal units, which are not 
required to obtain permits(Hutchinson, 1996). 

3.0 State Regulations Regarding ArOsiCANOs 

Ohio Revised Code (OR) 6111 prohibits the controlled discharge of waste directly into state 
waters (Veenhuizen et al., 2000). Ohio Revised Code 307.204 and 505.226 require written 
notification of new or expanding CAFF to local county and township boards, and an agreement 
regarding the CAFF operations between the CAFE and the county, and CAFE and the township 
before a permit is issued. Senate Bill 141 transfers the authoritY to regulate NPDES discharges 
to the Ohio Department of Agriculture and requires all farms with 1,000 AUs be regulated by 
permit and utilize Best Management Practices and Comprehensive Nutrient Management Plans. 
The program also requires plans for insect and rodent control (Janes et alt., 2000). Livestock 
facilities are affected by Ohio's Stream Litter Act (ORC 1531.29), which specifies that any 
person putting wastes into Ohio's waters maybe guilty of a violation (Hutchinson, 1996). 

4.0 Types of Permits 

Three types of Ohio EPA approvals may apply to an animal operation in: an NPDES permit, an 
installation permit (formerly a permit-to-install), and a livestock waste management plan. An 
fmirrial operation may need to have more than one permit or management plan (Hutchinson, 
1996). 

NPDES 

Currently there are potentially two types of NPDES permits that a livestock operator would need: 
an NPDES wastewater permit and an NPDES storm water permit. 

Senate Bill 141 prohibits a person, on and after the date on which the U.S. EPA approves the 
NPDES program submitted by the Director of Agriculture, from discharging manure from a point 
source into waters of the state, or from discharging storm water resulting form an AFF, without 
first obtaining a NPDES permit issued by the Director of Agriculture. Persons who have been 

Information contained on this page is subject to the limitations described on page one of chapter one of this document. 207 
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.7 MEMORANDUM OF AGREEMENT 
BETWEEN 

Th_TE 0'410 DEPARTMENT OF AGRICULTURE 
AND 

Tlf-W OHIO ENVIRONMENTAL PROTECTirth AGENCY 

Article I. DITRODUCTION AND PURPOSE 

This Memorandum of Agreement (MOA) is entered into between the Ohio Department of 

Agriculture (ODA) and the Ohio Environmental Protection Agency (OEPA) for the purpose of 

structuring a cooperative and complementary approach to the regulation of animal feeding 

facilities and the regulation of and prOtecilon of water quality in the State of Ohio. This MOA is 

intended to support the state of Ohip'S application to the United States Environmental Protection 

Agency (USEPA) for amended delegation, under section 304(i) of the Federal Water Pc'41,,  

Control Act as amended by the Clean Water Act Amendments of 1977, 32 U.S.C_ section 1251 

at seq.,  and referred to in this MOA. as the Clean Water Act or CWA or Act, 

This MOA is initiated and intended to benefit only the state of Ohio. The obligations of 

the state of Ohio under this.MOA- are subject to section 126.07 of the Revised Code and all (Aber-

applicable Ohio Revised Code (Revised Code) provisions. Nothing in this MOA is intended lb 

. amend or alter any provision in the Winolis components of formal NPDES program authorizatiorz 

.and delegation as between the OEPA and USEPA for mailers outside the scope of Revised Code 

Chapter 903. 

The parties recognize the need to optimize the use of state resources with more efficieiit 

government and to ensure a coordinated state effort to regulate and control "manure" as that term 

is defined in Division (N) of Section.903.01 of the Revised Code. As such, the parties desire to 

establish procedures for cooperation and communication between the parties, optimizing the use 
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by taking 6.2-nely and appropriate actions in accordance with the CI.VA and applicable state law 

(Chapter 903- of the Revised Code). 

OEPA is responsible for and has the legal authority to administer NPDES requirements 

for pen--.nittingjor compliance evaluations, and for enforcement authority with respect to all 

other NI DES permits in Ohio, including the pretreatment program and the sewage sludge 

progiani. 

is responsible for processing new, modified, and. renewed NPDPS perynitz for 

nop-domegtic wastewater discharges, including industrial, commercisi, and silviculture. 1-1-FP_A is 

responsible for processing new, modified, and renewed 1\17PDES permits for domestic wastewater 

discharges, including publicly owned treatment works and privately owned treatment works. 

017i-P A. is responsible for sewage sludge management, including use, processing and 

disposal of sewage sludge. 

OF-PA will remain responsible for stormwater clischE.Tzes regulated under the 1\1-Pi-w,S 

program, including municipal separate storm sewer systems and stormwater associated with 

industrial activity, except discharge, transport, or handling of stoma-water from C4F1-7s or CA FOs 

as regulated by ODA. ()EPA wiliremain responsible for 5131 enforcement Drogarf:,  

unauthorized discharges from all but animal feeding facilities in its regulatory program. OPPA 

- - shall take timely and appropriate actions accordance with the Cl:ATA and applicable state laws 

(Chapters 3745 and 6111 of the Revised Code) and the 1\1-P:DBS enforcement management  

system developed by DEP A for (DEP A 's use. 

5 
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a, Receipt and use of Federal data 
b. Transmission of data to U.S. EPA Regional Administrator 
c. Public access to information 
d. Draft permit objections 
e. Sch.Aules of Compliance in issued ODES permits 
f. Transmission to U-S. EPA Regional Administrator of proposed 

and issued 'ODES permits 
0- Monitoring 
h.' Modification, Suspension, and Revocation of NPDES permits- 
1. Enforcement 
j. Control of disposal of pollutants into wells 

Ohio law authorizes the Ohio EPA to adopt regulations to carry out the 
functions and purposes of the law. The Director has adopted regulations 
entitled "Chanter EP-31, Ohio NPDES Discharge Permits", which set forth 
provisions governing ODES discharge permits These regulations will 
include: 

A requirement that all persons discharging wastes into -waters 
of the state shall apply for NPDES permits from the Ohio EPA 

2. Exceptions 
3, Criteria for Issuing permits 
4. Description of compliance schedules 
5. Description of conditions that will be included in permits 
6. Provisions for transfer, revocation, termination, and modifica-

tion of permits 

Procedures whereby permits are granted and denied, as well as appeal 
procedures, are set forth in Ohio Revised Code Chapter 119, the Adminis-
trative Procedure Act; in Chapter EP-40, Procedural Rules of tbe Ohio 
EPA; in O.R.C. Chapter 3745; and the Rules of the Environmental Board of 
Review. 

:En addition to the state responsibilities for the_Qhio Wastewater Dis-
charge Permit System described above, the Ohio EPA has submitted for • . 
approval by the U.S. EPA a continuing planning process and water quality 
standards, as required by Section 303 of PI. 92-500. 

The Ohio Attorney General has prepared an "Attorney General's Statement" 
as reauired by Section 402(b) of PL 92-500 outlining the authority-  of 
the State of Ohio to curry out the NPDES Wastewater Discharge Permit. 
Program. 
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2.7 Organization and Struature of.the.Ohio EPA 

The Ohio Environmental Protection Agency is a cabinet-level department 
whose Director is appointed by the Governor with consent of the Senate. 
It began operations on October 23, 1972,- with personuel transferred from 
the Ohio Water Pollution Control Board, Ohio Air Pollution Control Board, 
Ohio Department of Natural Resources and the Ohio Deiartmeut of Health. 
Since October, the Agency has grown and its statutory authority revised 
to meet the requirements of the PDES program. Under existing law, the 
Ohio Environmental Protection Agency is responsible for all environmental 
protection Programs of the state. It has sole state authority to adminis- 

. ter the PDES program. . 

To carry out. the Agency's environmental programs, the organization has a 
functional structure. - Mbst of the burden for the permit program is borne_ 
by the Divisions of SUreieilleece and Waste gent and Engineering. ' 
Other important functions are performed by the ViviSioze of Planning; 
Data and Systems, and Litigation and PDES Permit Records. The organiza-
tion chart, 2.2.2, shows the relationships of the various Divisions. 

•Division of Waste Management and Engineering  

The Division operates through four district offices with central office 
coordination. Personnel of this Division are responsible for determining 
the time needed for compliance with permit effluent :lierttations. When a 
Plan is developed for dealing with the wastewater discharge, this Divi-
sion is responsible for plan approval. Once the facility is-operating, 
they are responsible for inspecting theffacilities to insure proper op-
eration and maintenance. The district offices have primary responsi-
bility for establishing the compliance schedules, approving plans, and 
inspecting facilities. The - central office coordinates district opera-
tions and reviews proposed permits for consistency with policy, 

--e 
Division of Surei11_ence - • e 

• _ . e- - 
• . . ..,. • • 

Thia- Division operate through four district offiees-with -tenaml office 
coordination and technical support. The determinatlon of.  allowable • - 
levels of pollutant discharge from a point source is one of the Division's 
responsibilities. Through a self-monitoring and field sampling program, 
the Division polices compliance with permit effluent limitations. To 
measure the effectiveness of the permit program, a water quality sampling 
program is carried out. The district offices are primarily responsible 
for determining permit conditions and following up on compliance monitor-
ing. The central office develops the methods for surveillance, coordi-
nates district activities and supports district operations. 

Division of Planning 

. This Division's primary concern is with the long-term effects of a Peemit 
' and consistency of permits with water Quality basin plans. 
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3GE,  of the Act, and natil 

. - retri,..atme-nt effluent limitations pursuant 
- . .• 

to Section 3a7 of thg aJd 

(iii) standards which prohibit tIignificant 

degradation of the waters of the state, 

• if the point source was installed or 

. should have been installed pursuant to - a Permit - -,:- 

to install under Chaptr EP-30 of thg Ohio EPA 
• .1 

Regulations, and 
- 

(iv) any more stringent requirements 

necessary to comply with a plan for areawide 

waste treatment management, approved pursuant 

to Section 203 (b) of the Act, and 

(v) any more stringent limitations required 

• to comply with any other State or Federal law 

or regulation, includino 40 C,F.R. Section 124,42. 

(b) Prior to promulgation of regulations by the Administrator 

setting forth effluent standards and limitations, or 

standards of performance pursuant to the Act, the 

impose St7indards, limitations, or conditions, in - 
ai Ohio HPDES. permit necessary-to insure compliance with 

Chapter 5117 of the Ohio Revised Cade and the Act. 
(2) interim Limitations. 

 Except as provided in parograoh (3) the 

Director may establish the maximum levels of pollutants which may be - 

Alscharged during-the period of the compliance i-Jogram. 
(3) PresF:nt Discharge.Levals. The Director my fix the maximum 

Igsvgis of ocibtants specified in an Ohio WOES permit as either Final 

Limic.:415ong or Int=rim Limii-atiens at the levels indicated by the applicant as its 



3z 

• 3745-31-01-  "Dar:initials.  
• - . • . - • - 

.." ••. For •piirpOsei. of these regulatiOns, 3745-31-01 tbzoil:qh. :., 
- .3745-31-08",..ela follaging de-Inas 81.101.qi.04y: ' . i 

• • • . - - • • • • 1 

.. .. • • .. . .i 
. . 

' CA) "ApplIcable 'laws" means. any :appTic.able. provisions o-i -- • • - 
• - -. • ChaPters'370‘ 3•74:4 37450 and-611I of :the Ohio Revised 

. -•- _Code, as -amended; rats-, regulations, and orders of - tIM -  
-.- i 

- .-• Ohio EPA; the Clean Air Act ,- as amended; -the Federal .• • i . 
. Water -Pollstion:Control Act, .as amended; .and rules and. _ .i. .: 

, ._ ., regulations. of the Aemi•oistrator:of the Unite-d - States-: - • . -. -- . - Environmental PrOtectfon Agehey. 
-.'-- .-: 

(B)... -upirector" Means the DirectOr e the-Ohio;-Environmental 
• .Protection Agency<, 

. . 
. CC) 'Inoineratar" TtleariS equipront, -machine, device; 

-.article, contrivance, struotbre or part of a structure 
used to bum -refuse or to process refuse'material by• 
buiing other than by open burning as defined herein. 

• 
- I:Instal/ 1! {installation) means to construct, erect, locate 

or affix .any source of air pollutants or any treatnent works. 
• -• - • . • 

(E) !Modify' (Modification) man any • 
• • -• • 

- • • (1) physical 'chance in• Or change in the method of 
' • opar•ation of, 

. . Ca): . a source of air - pollutants that -...• - • . 
. , 

• -(-3 ) the arootrat of -air 
•em-itt.ed, ir • 

•• (-II) results in the-  emi"-Ssion, of any type "of air.  
•:- pollutants•-,not.  previottily emitted,. 

• 

• • : 
CI) - materially in69.4asei quantities, or. _ 

- - • - - . 
• (iii) risul.ts in relocation of the sOurce 1-6-ref. 

premise or , . ... • . 
-" 

(b) a treatFent.works -to allo it to:process water pollutants. • 

Cil) of a materially different character-, or 
. , 

_CZ) any -malarial .change in -the. • • 
• - - .. • 

: A'a).  toTA4..capicity, %* 

--. fini4led toPpgaift,.or.. . 

'ESC/  

7:29TE-51 
'DEG 21976 -1 

tAg- 
- 



-EP-34-02 Permit to Install Required. 

(A) Except as provided in Secti on • EP-30-03, no person shall 
•cause, permit, or allow-the installation -  of a- .new source 
of air pollutants or a. new .source . treatment works; permit 
pr-allow modification-of any source- .of air pollutants or 
any treatment works; Or establ-ish or modify a solid waste 
disposal facility, without first • 
(1) applying for and obtaining a: Permit to install 

from the .Ohio- EPA, .and- 

(2
.
), if required, submitting and obtaining approVal .of 

detail plans . for--the-source of air pollutants, , 
treatment works, Cil" solid waste disposal facility 

--that satisfy- the requirements-of EP-30705 (A). 

Thei-Ohio.EPA ma:y in its_disc-retion - equire-  any perSon• 
planning to install, or modify, or in-the process df _ 
installing or modifying, a_source of. air pollutants Or . 
a treatment works otherwis:e exempted by EP-30-03, to 
obtain a- Permit to _Install before-  proceeding further-
with installation or modification, if., in the opinion of 

- the Director, - operation Of .- the source--of air...pollutants 
or treatment works after - installation or modification. 
might result in a violation- of the criteria eStablished 
in EP-:30-05 (A). 

(Former _regulations AP-9-01 and AP-g-02, adopted• July 24,1972, and 
effective August 7, 1972, are repealed..) 

(Adopted ;'iovember 30:: 1973, effective January 1, 1974.) 

_33 



OcZi . I.S12 

Fesdfral ?atter 
i=eliettiac ecntroi 
Act Amendmetit...:: 
; 

57.;:t. -PR; 
Ed 

33 Mt: 1 
note. 

mrniewricArea 
LS. CSOVERNMENT 

MFORMATION 

GPO 

816 PUBLIC LAM 92-500—OCT_ 13, 1 979 :86 STAT. 

13;11111e Law 99-500 
A2.; ACT 

ametld thelTatiaral Water Polluticna Ccratroi 

Be -it eliact4.4 by the JCenate Hou:3.o of Represeiltfitiva 
Utkited :C'tates j -  4  nzericabt L angreo ile,lcinbicel, That this .zlet ina-y be oiNcldii. "Te-ederal 11-ater Pollution C. onto Aet Amendnients of 
1P7. 

iqrc, ;), The "Pecleral 1-C2iter :Pollution Control _let is amended tr.; read 
as follows: 
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TITLE RCH _111-7'.1%,‘IT) PROGRAMS 

"DECLArtATIOY O'FcOLt XD :egi-TA:17 

the Inv-In-able 'A•ateri.: be Plimrnated 

6011 Ill no cyr,  the v.-aterl- t VT- h  
"i.3) it nationtti Doliev thitt flisOlar.cre p.aut- :1-11tS in toxic it nounis be prohibited : 

prorifled t:miStrutt P1 ler): wa$Vz 

?via TT a rreln ent plannii16- dei-elope),1 
:isiin zzi:teplatz. eac'l 

it uational poi Inai :res!farc:11 anti iii!•intyy•- 
st-ration ufforL rna.ele tp:113112111aV itE"TFS1.17 Yr, 

ilf11011iltalItt-3 ra.ro the nztVif,r1.11itt 
the eillIti!n111111:-. eii . ;Ind the ort*.t.tsiF. 

"t.h1 It is the. poliTr: of Cortyrtkit:: ri.‘ctv'lli•zi,. prestk3-vt,-. piltect I 1111 ,:i;011Sii,ilitif•F and 
ftlij ili:1111471t-f• Plan thy' tkVA;e1F.11.Cqtt flP•; 1;s. 

ebb-1111:g t r fl :131.1 of 1:1;1/.1 
water resortrevt.i. it ;u110 eonsnh With tlIt-s A ,..1.1-:,.171istratr in th:,  

ii it,, i ii Ithis Art. It is Itirf. her 
• sitpport aisl. research relating- Lo -the 

.
ref-tuition, a2u1 

of- pollution_ altil to pm aru.1 
au.eial aid to State tind l. E&3. mitnivipaiiries 

Ilf:1111`einn. ;Intl eihnination poliliti;in... 
It is i=iirther the Col:19;11.5S tIlat T'resitlent.. Li 

lug thr0Wril tq!-.. Seel ........ o1 Site finel siv3h national anti iut,---..rnatiorittl 
tIrgonizatiOnc: 0.5 hc-1 dett-ripirk,5 appl'opriate, shall taii-e sueb aetion 
311:IT b 115.,•!Eart to insure that to the fullest.: extent psiblet all for- .. 

sitt11 meartittzful action for the prevention, reduc- . tions aiu-.1 enation pollution -in their waters in in international 
waters arlet for the achievement of goals regardinf,theeliminion of ,liseharze of PollUt  lf.G  aarl the inlprovement: of•-ra.ter qui-Liltv to ar 
least the smil(. extent as elle. Irnited ckes nailer its ia.we. 

et:t iAllerwifirt expressly i)rilviti.efl in this ,%._Pt. ibe 
ra-h-listrator of the Ertvironnlental Protection. Ae;,..ey (hereinafter in 
tilif; _ter called 'Aritni-nistrator') shall atinlinister this .ztls...t. 
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903.012 AGRICUTTIRIT—ANINIALS—RENCES CONCENTRA: 
Repealed 

Historical and Statutory Notes 
Ed. Note: Former 903.012 amended and recodi- 

fied as 333557 by 1981 H583, eff. 3-1642. 
. 

•- • 903.02 permits to install 

(A)(1) Not later than one hundred eighty days after March 13, 2001, the director of 
agriculture shall prepare a program for the issuance of permits to install under this section. 

(2) On and after the date on which the director has finalized the program required under 
division (A)(1) of this section, no person shall modify an existing or construct a new 
concentrated animal feeding facility without first obtaining a permit to install-  issued by the 
director under this section. 

(B) The director or the director's authorized representative may help an applicant for a 
permit to install during the permitting process by providing guidance and technical assistance. 

(C) An applicant for a permit to install shall submit an application to the director on a form 
that the director prescribes and provides together with a fee in an amount established by rule. 
The applicant shall include with the application all of the following information: 

(1) The _name and address of the applicant, of all partners if the applicant is a partnership, 
of all members if the applicant is a limited liability company, or of all officers and directors if 
the applicant is a corporation, and of any other person who has a right to control or in fact 
controls management of the applicant or the selection of officers, directors, or managers of the 
applicant. As used in division (C)(1) of this section, "control" means the power, -directly or 
indirectly, to direct the management and policies of the applicant through the ownership of 
voting securities, by contract, through a right of approval or disapproval, or otherwise unless 
the power is held by a chartered lending institution as a result of debt liability. 

(2) The type of livestock and the number of animals that the concentrated animal feeding 
facility would have the desim capacity to raise or maintain; 

(3) Designs and plans for the proposed construction of the concentrated animal feeding 
facility that include the proposed location of the construction:  design and construction plans 
and specifications, anticipated beginning and ending dates for work performed:  and any other 
information that the director requires by rule; 

(4) In the case of an application for a concentrated animal feeding facility that meets the 
criteria established in section 307.204 of the Revised Code, one of the following, as applicable: 

(a) A written statement from the board of county commissioners of the county in which the 
concentrated animal feeding facility would be located ceitiiying that, in accordance with that 
section, the applicant has provided the board with the required written notification and that 
final recommendations were selected regarding improvements, if any, to County infrastructure 
that are needed as a result of the new or expanded concentrated animal feeding facility and the 
costs of those improvements; 

(b) A notarized affidavit declaring that the applicant has met the criteria established in 
section 307.204 of the Revised Code and that a written, dated statement from the board of 
county commissioners was not received by the applicant under that section. 

(5) In the case of an application for a concentrated animal feeding, facility that meets the 
criteria established in section 305.266 of the Revised Code, one of the following, as applicable: 

(a) A written statement from the board of township trustees of the township in which the 
concentrated animal feeding facility would be located certifying that, in accordance with that 
section, the applicant has provided the board with the required written notification and that 
final recommendations were selected regarding improvements, if any, to township infrastruc-
ture that are needed as a result of the new or expanded concentrated animal feeding facility 
and the costs of those improvements; 

(b) A notarized affidavit declaring that the applicant has met the criteria established in 
section 505.266 of the Revised Code and that a written, dated statement from the board of 
township trustees was not received by the applicant under that section. 
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903,02 -FENCES Azi-ENTRATED ANarkt REEDING RAcT_ErriEs 

A. statement of the quantity of water that the concentrated animal feeding facility will 
on an average daily and annual basis, a detailed description of the basis for the 

utilized in determining the quantity of water utilized, and a statement identifying.-
s-aurce for the water; 

Information concerning the applicant's past compliance with laws pertaining to environ-
-7.ac_ml protection that is required to be provided under section 903.05 of the Revised Code, if 

:cable; 

35 Any other information required by rule. 

-...L.c;armation required to be included in an application for the modification of a permit to 
together with the applicable fee amount, shall be established in rules_ 

•-11" The director shall issue permits to install in accordance with section 903.09 of the 
Code. The director shall deny a permit to install if either of the following applies: 

The permit application contains misleading or false information. 

i2. The designs and plans fail to conform to best management practices. 

Aziditional grounds for the denial of a permit to install shall be those established in this 
:C:33-ter and rules. 

• E.) A permit to install shall expire after a period specified by the director unless the 
. y.crIcaat has undertaken a continuing program of construction or has entered into a binding 

,acc.:zactual obligation to undertake and complete a continuing program of construction within 
,-.-a-Hzonable time. The director may extend the expiration date of a permit to install upon 
.c.Fcest of the applicant. 

1 -5) The director may modify, suspend,. or revoke a permit to install in accordance with rules. 

• CO Nothing in this chapter affects section 1521.16 of the Revised Code. 

.Ffa The owner or operator of a concentated animal feeding facility who proposes to make 
ma5:)r operational change at the facility shall submit an application for approval of the change 
fae director in accordance with rules_ 

21_1 H 229, elf_ 10-1741; 2009 H 363, ed. 12-22-09 (Provisions subject to different operative dates); 2003 
eff. 11-5-03; 2000 5 141, eff. 3-15-01) 

uncodified Law 
ronmental Protection shall provide the Director of 
Aniculture with both of the following: 

. H 363, § 3, elf: 12-22-09, reads: 
7r..e amendments by this act of divisions (C)(1) 

i:f1) of section 903.02; divisions (A), (C)(1), 
U) of section 903.03; divisions (D) and 

.::.1(a) of section 903.04; sections 903.05, 903.06, 
903.07; divisions (A)(2) to (14) and (E) of 

903.10; section 903.16; and division (E) of.. 
rzion 903.17 of the Revised Code heed.= OP era-

an the date on which the Adinitittrator of the 
. 7..77-.3ted States Environmental Protection Agency ap-
- '::*:tes the National Pollutant Discharge 

System, program submitted by the Director of 
. -•;=;Culture under section -  903.08 of the • Revised 

:Se as amended by this act_ 
S 141, 4 efE 3-15-01, reads: 

Al As used in- this section, "concentrated ani-
feeding operations," "animal feeding facilities," 
"manure have the same meanings as in see-
903.01 of the Revised Code, as enacted by this 

•3) On the date on which the Director of Ami-
a:e has finalized the program required under 

(A)(1) of section 95.3.02 of the Revised 
as enacted by this act, the Director of Envi- 

(1) Copies of all permits issued under division 
0.)(1) of section 6111.03 of the Revised Code for 
the installation of disposal systems for concentrated 
animal feeding operations, animal feeding facilities, 
or manure that were issued on or before that date 
together with any related information that the Di-
rector of Agriculture requests; 

(2) All permit applications and accompanying 
information that were submitted under division 
(3)(1) of section 6111.03 of the Revised Code prior 
to the date specified in division (B) of this section 
for the installation of disposal systems identified in 
that division. 

* (C) On the date on which the United States 
Environmental Protection Agency approves the 
NPDES program submitted by the Director of 
Agriculture under section 903.08 of the Revised 
Code, as enacted by this act, the Director of Envi-
ronmental Protection shall provide The Director of 
Agriculture with both of the following: 

(1) Copies of all permits issued under division 
J)(1) of section 6111.03 of the Revised Code for 

77 

. the director of 
ader this section. 

required under 
construct a new 
nil issued by the 

applicant for a 
"ical assistance. 

.rector on a form 
:abiished by rule. 

is a partnership, 
and directors if 

:::Tarol or M fact 
- managers Of the 
..;ave.tr:  directly or 
:ae: ownership of 
•arherwise unless 

:I animal feeding 

feeding 
:ruction plans 
S. and any other 

y that meets the 
as applicable: 

:y in which the 
:clance with that 
',cation and that 
:y infrastructure 

facility and the 

a established in 
ra the board of 

-that meets the 
2. as applicable: 

in in which the 
fance with that 
cation and that 
ship infrastruc-
feeding facility 

established in 
r‘ the board of 

 

• - • 

   



_ -F.ENCES ).:!:YCrTNT:R.ATED AND4-4.1 V.T.'!EDING RACTOTTS 903.03 
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:rid accompanying 
f.<1 under division 
leviscd Code prior 
;C) of this section 

Efied Law under 

109 v 126; 106 v 
95; 103 v 304 

see CAC 

:10-6-05 
10-6-06 
lie comment peri- 

:I individual, see 

rtermine %%tether 
over operator's 

) disclose option 
is for permits to 
isue was whether 
ater control than 
mmercial lender, 
• comparing the 
:ons of a typical 
gs, LLC v. Wise 
05-20-2008) No. 
;.:1" /119349, Un- 

udg.ment against 
:awing of permit 
capacity to 1,900 
,inns for manure 
nd authenticated 
.3ion by dairy and 
that the dairy's 
omplied with all 
is found in Ohio 
pro .se litigant's 
icy's Motion for 
Eplete absence of 
or other authen-
:nded to support  

litigant's various contentions; and 3) pro se 
assertions were either unsupported upon a 

review of the regulations underlying the 
p-oogram or they were grounded in specu1a- 

is what might occur if the dairy were to 
its permit Follett v: Boggs, ERAC 346221 

:-.2,2e10), 2010 WI. 2008000. 

"E.---Liance of permit 
..-..yestion of whether the proposed expansion 

by.a permit to install ("PTI") issued by 
;E.:rror to a dairy may violate some aspect of a 
• :sib zoning code was not among the numerous 

the Director was required to consider prior 
.-.:•.7.1ance of the permit, so that even if issuance of 

violated a township zoning code, that did 
wide a basis upon which the Commission 

End the action of the Director to be unlawful 
— .7.-..treasonable. Ivluehlfeld v. Bogg,s, ERAC 

E.:5-356230 (3-17-2010), 2010 WI. 1003489_ 
.=-7:.ellants failed to assert how any alleged bias 

Department of Agriculture representatives 
z.v.: way affected the lawfulness or reasonable-

the Director's issuance of a permit to install 
**• to a dairy, so that appellants' claim of 

_ - demonstrated by representatives from the 
Dept. of Agriculture at the informational 

. --::er_tadon and public meeting (hearing) on June  

12, 2008" could not withstand a Civ. R. 12(B)(6) 
motion to dismiss. Meehlfeld v. Boggs, MAC 
356228-356230 (3-17-2010), 2010 WI. 1003489. 

The Director reasonably and lawfully relied on 
dairy's characterization of the site when reaching 
his decision to issue permits. Citizens Against 
Mega-Dairies, LLC v_ Dailey, ERAC 
245756-495759 (2-9-2010), 2010 WL 500336. 

3. Revocation of permit 
Reliable, probative, and substantial evidence sup-

ported conclusion by Environmental Review Ap-
peals Commission (ERAC) that director of Ohio 
Department of Agriculture (ODA), in proceeding 
to revoke permits to install and operate commercial 
egg production facilities based on operator's failure 
to disclose the identity of the holder of an option to 
purchase operator, unreasonably ignored the testi-
mony of operator's ex-pert witness as to the creation 
of vansactional and lending documents in favor of 
ODA's ex-pert in the general area of economics; 
testimony of operator's expert was much more ger-
mane to the key issue of the amount of control 
exercised by option holder. Ohio Fresh Eggs, LLC 
v. 'Wise (Ohio App. 10 Dist., Franklin, 05-20-2008) 
No. 07AP-780, 2008-Ohio-2423, 2008 PE.. 2122342, 
Unreported. Food 3 

1..03 Permits to operate 

Not later than one hundred eighty days after March 1.5, 2001, the director of 
shall prepare a program for the issuance of permits to operate under this section. 

•-• ; Except for a concentrated animal feeding facility that is operating under an installation 
or a review compliance certificate, on and after the daze on which the director has 

the prom-am required under division (A)(1) of this section, no person shall own or 
-rate a concentrated animal feeding facility without a permit to operate issued by the 

under this section. 

The director or the director's authorized representative may help an applicant for a 
7F.:it to operate during the permitting process by providing guidance and technical assistance. 

An applicant for a permit to operate shall submit a fee in an amount established by rule 
2:-,-ther with, except as otherwise provided in division (E) of this section, an application to the 

--..-.7F:cto.r on a form that the director prescribes and provides. The applicant shall include with 
olicadon all of the following information: 

The name and address of the applicant, of all partners if the applicant is a parmership, 
members if the applicant is a limited liability company, or of all officers and directors if 

applicant is a corporation, and of arty other person who has a right to control or in fact 
roIs management of the applicant or the selection of officers, directors, or managers of the 

As used in division (C)(1) of this section, "control" has the same meaning as in 
sEon (C)(1) of section 903.02 of the Revised Code. 

• Information concerning the applicant's past compliance with laws pertaining to environ-
.;,..1=a1 protection that is required to be provided under section 903.05 of the Revised Code, if 

A manure management plan for the concentrated animal feeding facility that conforms 
--..7est management practices regarding the handling, storage, transportation, and land 

.17,.-:adon of manure generated at the facility and that contains any other information 
-:.i'zred by rule; 
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(4) An insect and rodent control plan for the concentrated animal feeding facility that 
conforms to best management practices and is prepared in accordance with section 903.06 of 
the Revised Code; 

(5) In the case of an application for a major concentrated animal feeding facility, written 
proof that the person who would be responsible for the supervision of the management and 
handling of manure at the facility has been issued a livestock manager certificafion in 
accordance with section 903. 07 of the Revised Code or will obtain a livestock manager 
certification prior to applying any manure to land_ 

(D) The director shall issue permits to operate in accordance with section 903.09 of the 
Revised Code. The director shall deny a permit to operate if either of the following applies: 

(1) The permit application contains misleading or false information; 
(2) The manure management plan or insect and rodent control plan fails to conform to best 

management practices. 

Additional grounds for the denial of a permit to operate shall be those established in this 
chapter and in rules. 

(E) The director shall issue general permits to operate for categories of concentrated animal 
feeding facilities that will apply in lieu of individual permits to operate, provided that each 
category of facilities meets all of the criteria established in rules for general permits to operate. 
A person who is required to obtain a permit to operate shall submit to the director a notice of 
the person's intent to be covered under an existing general permit or, at the person's option, 
shall submit an application for an individual permit to operate. Upon receipt of a notice of 
intent to be covered under an existing general permit, the director shall notify the applicant in 
writing that the person is covered by the general permit if the person satisfies the criteria 
established in rules for eligibility for such coverage. If the person is ineligible for coverage 
under the general nenriit, the director shall require the submission of an application for an 
individual permit to operate. 

(F) A permit to operate shall be valid for a period of five years. 

(G) A permit to operate may be renewed. An application for renewal of a permit to 
operate shall be submitted to the director at least one hundred eighty days prior to the 
expiration date of the permit to operate and shall comply with the requirements governing 
applications for permits to operate that a_re established under this section and by rules, 
including requirements pertaining to public notice and participation. 

(H) The director may modify, suspend, or revoke a permit to operate in accordance with 
rules. 

(I) The owner or operator of a concentrated animal feeding facility who proposes to make a 
major operational change at the facility shall submit an application for approval of the change 
to the director in accordance with rules. 
(2009 H 363, eff. 12-22-09 (Provisions subject to different operative dates); 2000 S 141, eft: 3-15-01) 

Uncorlified Law 
2009 H 363, § 3: See Uncodiffed Law under RC 

903.02. 

Historical and Statutory Notes 
Ed- Note: Former 903.03 repealed by 1931 H Pre-1953 H 1 Amendments: 109 v 126; 107 v 

583, eft 3-16-32; 1953 H1; GC 1171. 460, 495: 106 v 122, § 2; 103 v 324, § 94 

Ohio Administrative Code References 

: Additional requirements for a NPDES permit ap- 
plication, see OAC 901:10-3-01 

Civil penalties, see OAC 901:10-5-04 
Complaints, see OAC 901:10-3-01 
Contents of public notices, see OAC 901:10  6 02 

Criteria for issuing and renewing NPDF..S general 
permit to operate, see OAC 901:10-4-04 

Enforcement procedures, see OAC 901:10-5-03 
General operating permit, see OAC 901:10-'! 95 
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903.09 AGRICULTIM—AllirivIALS--FENCES 

903.08 National Pollutant Discharge MizeLination System program and permits 

(A)(1) The director of agriculture is authorized to participate in the national pollutant 
discharge elimination system in accordance with the Federal Water Pollution Control 45.q. Not 
later than one hii.ndred eighty days after March 15. 2001. the difettor Wall: prepare a 'Stale _ „ 

Or eralli in  accordance xVith 40 C.FIR.123.,21 for point soi*es that are subject to this section 
• and shall Ubñiit the program to the United SM:tes environmental protecdon agency for 
approVal. 

(2) On and after the date on which the United States environmental protection agency 
approves the state program submitted under division (A)(1) of this section, the authority to 
enforce terms and conditions of NPDES permits previously issued under division (I) of section 
6111.03 or under section 6111.035 of the Revised Code for the discharging, transporting, or 
handling of storm water from an animal feeding facility or of pollutants from concentrated 
animal feeding operations is transferred from the director of environmental protection to the 
director of agriculture. Thereafter, the director of environmental protection shall have no 
authority to enforce the terms and conditions of those NPDES permits. After the transfer of 
authority under division (A)(2) of this section, the NPDES permits concerning which authority 
has been transferred shall be considered to have been issued under this section_ 

(B)(1) On and after the date on which the United States environmental protection agency 
approves the NPDES program submitted by the director of am-iculture, under this section, no 
person shall discharge pollutants from a concentrated animal feeding operation into waters of 
the state without first obtaining a NPDES permit issued by the director of agriculture under 
this section. Any person that is required by the Federal Water Pollution Control Act to obtain 
a permit for the discharge of pollutants from a concentrated animal feeding operation shall 
apply to the director for an individual NPDES permit or for coverage under a general NPDES 
permit. The director is authorized to issue, revoke, modify, or deny such an individual permit 
or issue, revoke, or deny coverage under a general permit in compliance with all requirements 
of the Federal Water Pollution Control Act. Violation of division (B)(1) of this section is 
hereby declared to be a public nuisance for purposes of state enforcement of this section. 

(2) Persons that have been issued a permit by the director of environmental protection 
under division (I) of section 6111.03 of the Revised Code for the discharge of pollutants from a 
concentrated animal feeding operation into the waters of the state prior to the date on which 
the United States environmental protection agency approves the NPDES program submitted by 
the director of agriculture under this section may continue to operate under that permit until it 
expires or is modified or revoked_ Such a permit shall be enforced by the director of 
agriculture upon the transfer of authority to enforce the terms and conditions of the permit 
under division (A)(2) of this section_ 

(C)(1) On and after the data on which the United States environmental protection agency 
approves the NPDES program submitted by the director of agriculture under this section, no 
person shall discharge storm water resulting from an animal feeding facility without first 
obtaining a NPDES permit issued by the director of agriculture in accordance with rules when 
such a permit is required by the Federal Water Pollution Control Act Violation of division 
(C)(1) of this section is hereby declared to be a public nuisance for purposes of state 
enforcement of this section. 

(2) Persons that have been issued a NPDES permit by the director of environmental 
protection under Chapter 6111. of the Revised Code for the discharge of storm water from an 
animal feeding facility prior to the date on which the United States environmental protection 
agency approves the NPDES program submitted by the director of agriculture under this 
section may continue to operate under that permit until it expires or is modified or revoked. 
Such a permit shall be enforced by the director of agriculture upon the transfer of authority to 
enforce the terms and conditions of the permit under division (A)(2) of this section. 

(D) In accordance with rules, an applicant for a NPDES permit issued under this section 
shall submit a fee in an amount established by rule together with, except as otherwise provided 
in division (F) of this section, an application for the permit to the director of agriculture_ on a 
form prescribed by the director. The application shall include any information required by 
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The director or the director's authorized representative may help an applicant for a 
• ':DES permit during the application process by providing guidance and technical assistance_ 

ollutant ":.=• The director of agriculture shall issue NPDES permits in accordance with this section 
Not -2eCtiOTE 903.09 of the Revised Code_ The director shall deny an applic.ation for a NUDES 

a state oree=2:.: if any of the following applies: 
section 
ncy for :1 The application contains misleading or false information. 

The administrator of the United States environmental protection agency objects in 
'-'oeiag to the issuance of the NPDES permit in accordance with section 402(d) of the Federal 

aaer Pollution Control Act. 

903.08 

agency 
ority to 
section The director determines that the proposed discharge or source would conflict with an 

-ring, or aetaaide waste matment management plan adopted in accordance with section 20S of the 
mtrated _ Feaieral Water Pollution Control Act. 

_a_e=ditional grounds for the denial of a NPDES permit shall be those established in this 
:t-er and rules_ 

) To the extent consistent with the Federal Water Pollution Control Act, the director of 
icul ire shall issue general NPDES permits that will apply in lieu of individual NPDES 
STAIS for categories of point sources for which the director determines that all of the 
iasAil.q. apply: 

-1) Any discharges authorized by a general permit will have only minimal cumulative adverse 
effecas on the environment when the discharges are considered collectively and individually. 

a obtain 2) The discharges are more appropriately authorized by a general permit than by an 
an shall aHeidual permit_ 
NIPDES '3) Each category of point sources satisfies the criteria established in rules_ 
permit 

7ements 
ctionais 
Sc 

A Person who is required to obtain a NPDES permit shall submit to the director a notice of 
person's intent to be covered under an existing general permit or, at the person's option, an 
Heatoa for an individual NPDES permit. Upon receipt of a notice of intent for coverage 

azater an existing general permit, the director shall notify the applicant in writing that the 
t7S313 is covered by the general permit if the person satisfies the criteria established in rules 

f:r eligibility for such coverage. If the person is inelimble for coverage under the general 
7eemit, the director shall require the submission of an application for an individual NPDES 

's G) The director of agriculture shall establish terms and conditions of NPDES permits in 
a:a-al:dance with rules. Terms and conditions shall be designed to achieve and maintain full 

• oeamliance with national effluent limitations, national standards of performance for new 
:comes, the most current water quality standards adopted under section 6111_041 of the 
:2:•_ea'ised Code, the most current antidegra.dation policy adopted under section 6111.12 of the 

• Reaised Code, and other requirements of the Federal Water Pollution Control Act. In 
•aitaiblishing the terms and conditions of a NPDES permit, the director, to the extent consistent 
••••::_a that act, shall consider technical feasibility and economic costs and shall allow a 
aeasortable period of time for coming into compliance with the permit. 

II) An animal feeding facility that is required to obtain both a NPUFS permit and a permit 
1:••:-  operate shall be issued a single permit to operate incorporating the terms and conditions 
e-eablished by both permits. The permit to operate expressly shall designate the terms and 
:editions required under the NPDES program as federally enforceable_ All other provisions 
Ire enforceable under state law only and expressly shall be designated accordingly. 
• A NPDES permit may be issued under this section for a period not to exceed five years. 

J) A le1PDES permit issued under this section may be renewed. An application for renewal 
-of a NPDES permit shall be submitted to the director of agriculture at least one hundred 
ecehty days prior to the expiration date of the permit and shall comply with the requirements 
aeaerning applications for NPDES permits established under this section and by rule. 

:..1:)(1) No person shall make any false statement, representadon, or certification in an 
zenlication for a NPDES permit or in any form, notice, or report required to be submitted to 
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903.08 AGRICULTURE—ANIMALS—FENCES _ 

the director pursuant to terms and conditions established in a NPDES permit issued under this 
section. 

(2) No person shall render inaccurate any monitoring method or device that is required 
under the terms and conditions of a NPDES permit issued under this section. 

(L) The director may modify, suspend, or revoke a NPDES permit issued under this section 
for cause as established by rule. No NPDES permit issued under this section shall be . 
modified, suspended, or revoked without a written order stating the findings that led to the 
modification, suspension, or revocation. In addition, the permittee has a right to an adminis-
trative hearing in accordance with Chapter 119. of the Revised Code, except that section 119.12 
of the Revised Code does not apply. Further, an order of the director modifying, suspending, 
or revoking_ a NPDES permit may be appealed to the environmental review appeals commis-
sion under sections 3745.04 to 3745.06 of the Revised Code. 

(M)(1) No person shall violate any effluent limitation established by rule. 
(2) No person shall violate any other provision of a NPDES permit issued under this section. 

(3) Compliance with a NPDES permit issued under this section constitutes compliance with 
this-section. 

(N) This section, including the state program authorized in division (A)(1) of this section, 
shall be administered in a manner consistent with the Federal Water Pollution Control Act: 
(2009 H 363, eft._ 12-22-09; 2006 S 393, eff. 3-29-07; 2003 H 152, eff. 11-5-03; 2000 S 141, eff. 3-15-01) 

Uncodified Law 

::.74tE-al'ai 

2000 S 141, § 4: See Uncodified Law under 
903.02. 

2000 S 141;  § 6, eff. 3-15-01, reads: 
The amendments of this act to divisions (F)(3) 

and (4) of section 6111_04 of the Revised Code are 
not operative until the date on which the United 
States Environmental Protection Agency approves 
the NPDES program submitted by the Director of 
Agriculture under section 903.08 of the Revised 
Code as enacted by this act. Until that time, the 
Director of Environmental Protection shall contin-
ue to administer that section as it existed immedi-
ately prior to the effective date of this act. The 
exclusions established in divisions (B)(2) and (3) of 
section 6111.44 of the Revised Code, as amended 
by this act, shall not apply to animal waste treat-
ment or disposal works having a controlled direct 

Coordination of federal water pollution control act 
permit program with agencies of the United 
States, see OAC 901:10-6-03 

Criteria for issuing and renewing NPDES general 
permit to operate, see OAC 901:10-4-04 

General operating permit, see OAC 901:10-4-05 
General permit to operate requirements, see OAC 

901:10 4 01  

discharge to the waters of the state until the date 
on which the Director of Agriculture finalizes the 
program required under section 903.02 of the Re-
vised Code as enacted by this act. The exclusions 
established in divisions (B)(2) and (3) of section 
6111.44 of the Revised Code, as amended by this 
act, also do not apply to the construction or instal-
lation of disposal systems, as defined in section 
6111.01 of the Revised Code, that are located at an 
animal feeding facility and that store, treat, or 
discharge wastewaters that do not include storm 
water or manure or that discharge to a publicly 
owned treatment works. 

As used in this section, "animal feeding facility" 
and "manure" have the meanings established in 
section 903.01 of the Revised Code, as enacted by 
this act. 

Interim payments, see OAC 742-3-08 
Manure management, livestock manager certificate, 

see OAC 901:10-1-01 et seq. 
Manure storage and treatment facilities, see OAC 

901:10-2-01 et seq. 
Notice, see OAC 901:10 6 01 
Notification of coverage, see OAC 901:10-4-03 
NPDES fact sheets, see OAC 901:10-6-05 
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Historical and Statutory Notes 

Ed. Note: Former 903.08 repealed by 1981 H Pre-1953 H 1 Amendments: 124 v H 393; 114 v 
583, eff. 3-16-82; 1953 HI; GC 1170=2 506; 111 v 250, § 2 

Cross References 
Acts of pollution prohibited, exceptions, see 

6111.04 

Ohio Administrative Code References 
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Lawrite' r ORC - 903.02 Program for issuance of permits to install. Page 1 of 2 

W3,02 Program for 'gssuance of permIts to instaiR. 

(A) 

(1) Not later than one hundred eighty days after March 15, 2001, the director of agriculture shall prepare a 

program for the issuance of permits to install under this section. 

(2) On and after the date on which the director has finalized the program required under division (A)(1) of this 

section, no person shall modify an existing or construct a new concentrated animal feeding facility without first 

obtaining a permit to install issued by the director under this section. 

(B) The director or the director's authorized representative may help an applicant for a permit to install during 
the permitting process by providing guidance and technical assistance. 

(C) An applicant for a permit to install shall submit an application to the director on a form that the director 
prescribes and provides together with a fee in an amount established by rule. The applicant shall include with 
the application all of the following information: 

(1) The name and address of the applicant, of all partners if the applicant is a partnership, of all members if 

the applicant is a limited liability company, or of all officers and directors if the applicant is a corporation, and 

of any other person who has a right to control or in fact controls management of the applicant or the selection 

of officers, directors, or managers of the applicant. As used in division (C)(1) of this section, "control" means 
the power, directly or indirectly, to direct the management and policies of the applicant through the ownership 

of voting securities, by contract, through a right of approval or disapproval, or otherwise 'unless the power is 

held by a chartered lending institution as a result of debt liability. 

(2) The type of livestock and the number of animals that the concentrated animal feeding facility would have 

the design capacity to raise or maintain; 

(3) Designs and plans for the proposed construction of the concentrated animal feeding facility that include 

the proposed location of the construction, design and construction plans and specifications, anticipated 
beginning and ending dates for work performed, and any other information that the director requires by rule; 

(4) In the case of an application for a concentrated animal feeding facility that meets the criteria established 

in section 307.204 of the Revised Code, one of the following, as applicable: 

(a) A written statement from the board of county commissioners of the county in which the .concentrated 
animal feeding facility would be located certifying that, in accordance with that section, the applicant has 

provided the board with the required written notification and that final recommendations were selected 

regarding improvements, if any, to county infrastructure that are needed as a result of the new or expanded 

concentrated animal feeding facility and the costs of those improvements; 

(b) A notarized affidavit declaring that the applicant has met the criteria established in section 307.204 of the 

Revised Code and that a written, dated statement from the board of county commissioners was not received 

by the applicant under that section. 

(5) In the case of an application for a concentrated animal feeding facility that meets the criteria established 

in section 505.256 of the Revised Code, one of the following, as applicable: 

a,  (a) A written statement from the board of township trustees of the township in which the concentrated animal 

feeding facility would be located certifying that, in accordance with that section, the applicant has provided the 
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board with the required written notification and that final recommendations were selected regarding 

improvements, if any, to township infrastructure that are needed as a result of the new or expanded 

:oncentrated animal feeding facility and the costs of those improvements; 

• (b) A notarized affidavit declaring that the applicant has met the criteria established in section 505.266 of the 

Revised Code and that a written, dated statement from the board of township trustees was not received by 
the applicant under that section. 

(6) A statement of the quantity of water that the concentrated animal feeding facility will utilize on an average 

daily and annual basis, a detailed description of the basis for the calculation utilized in determining the 

quantity of water utilized, and a statement identifying the source for the water; 

(7) Information concerning the applicants past compliance with laws pertaining to environmental protection 

that is required to be provided under section 903.05 of the Revised Code, if applicable; 

(8) Any other information required by rule. 

Information required to be included in an application for the modification of a permit to install, together with 

the applicable fee amount, shall be established in rules. 

(D) The director shall issue permits to install in accordance, with section 903.09 of the Revised Code. The 

director shall deny a permit to install if either of the following applies: 

(1) The permit application contains misleading or false information. 

(2) The designs and plans fail to conform to best management practices. 

Additional grounds for the denial of a permit to install shall be those established in this chapter and rules. 

(E) A permit to install shall expire after a period specified by the director unless the applicant has undertaken 

a continuing program of construction or has entered into a binding contractual obligation to undertake and 

complete a continuing program of construction within a reasonable time. The director may extend the 

expiration date of a permit to install upon request of the applicant. 

(F) The director may modify, suspend, or revoke a permit to install in accordance with rules. 

(G) Nothing in this chapter affects section 1521.16 of the Revised Code. 

(1-1) The owner or operator of a concentrated animal feeding facility who proposes to make a major operational 

change at the facility shall submit an application for approval of the change to the director in accordance with 

rules. 

Amended by 129th General AssemblyFile No.42, HB 229, §1, eff. 10/17/2011. 

Amended by 128th General AssemblyFile No.12, I-1B 363, §1, eff. 12/22/2009, certain amendments 

operative on the date on which the Administrator of the United States Environmental Protection Agency 

approves the National Pollutant Discharge Elimination System program submitted by the Director of 

Agriculture under section 903.08 of the Revised Code as amended by-this act. 

Effective Date: 11-05-2003 
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903.03 Program for Issuance of iperrmIts to operate. 

— (A) 

(1) Not later than one hundred eighty days after March 15, 2001, the director of agriculture shall prepare a 
program for the issuance of permits to operate under this section. 

(2) Except for a concentrated animal feeding facility that is operating under an installation permit , on and 
after the date on which the director has finalized the program required under division (A)(1) of this section, no 
person shall own or operate a concentrated animal feeding facility without a permit to operate issued by the 
director under this section. 

(B) The director or the director's authorized representative may help an applicant for a permit to operate 
during the permitting process by providing guidance and technical assistance. 

(C) An applicant for a permit to operate shall submit a fee in an amount established by rule together with, 
except as otherwise provided in division (E) of this section, an application to the director on a form that the 
director prescribes and provides. The applicant shall include with the application all of the following 
information: 

(1) The name and address of the applicant, of all partners if the applicant is a partnership, of all members if 
the applicant is a limited liability company, or of all officers and directors if the'applicant is a corporation, and 
of any other person who has a right to control or in fact controls management of the applicant or the selection 
of officers, directors, or managers of the applicant. As used in division (C)(1) of this section, "control" has the 
same meaning as in division (C)(1) of section 903.02 of the Revised Code. 

(2) Information concerning the applicant's past compliance with laws pertaining to environmental protection 
that is required to be provided under section 903.05 of the Revised Code, if applicable; 

(3) A manure management plan for the concentrated animal feeding facility that conforms.  to best 
management practices regarding the handling, storage, transportation, and land application of manure 
generated at the facility and that contains any other information required by rule; 

(4) An insect and rodent control plan for the concentrated animal feeding facility that conforms to best 
management practices and is prepared in accordance with section 90106 of the Revised Code; 

(5) In the case of an application for a major concentrated animal feeding facility, written proof that the person 
who would be responsible for the supervision of the management and handling of manure at the facility has 
been issued a livestock manager certification in accordance with section 903.07 off the Revised Code or will 
obtain a livestock manager certification prior to applying any manure to land. 

(0) The director Shall issue permits to operate in accordance with section 903.09 of the Revised Code. The 
director shall deny a permit to operate if either of the following applies: 

(1) The permit application contains misleading or false information. 

(2) The manure management plan or insect and rodent control plan fails to conform to best management 
practices. 

Additional grounds for the denial of a permit to operate shall be those established in this chapter and in rules. 
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(E) The director shall issue general permits to operate for categories of concentrated animal feeding facilities 

that will apply in lieu of individual permits to operate, provided 
.that each category of facilities meets all of the 

criteria established in rules for general permits to operate. A person who is required to obtain a permit to 

operate shall submit to the director a notice of the person's intent to be covered under an existing general 

permit or, at the person's option, shall submit an application for an individual permit to operate. Upon receipt 

of a notice of intent to be covered under an existing general permit, the director shall notify the applicant in 

writing that the person is covered by the general permit if the person satisfies the criteria established in rules 

for eligibility for such coverage. If the person is ineligible for coverage under the general permit, the director 

shall require the submission of an application for an individual permit to operate. 

(F) A permit to operate shall be valid for a period of five years. 

(G) A permit to operate may be renewed. An application for renewal of a permit to operate shall be submitted 

to the director at least one hundred eighty days prior to the expiration date of the permit to operate and shall 
comply with the requirements governing applications for permits to operate that are established under this 
section and by rules, including requirements pertaining to public notice and participation. 

(H) The director may modify, suspend, or revoke a permit to operate in accordance with rules. 

(I) The owner or operator of a concentrated animal feeding facility who proposes to make a major operational 

chance at the facility shall submit an application for approval of the change to the director in accordance with 
rules. 

Amended by 131st General Assembly File No. TBD, HB 64, §101.01, eff. 9/29/2015. 

Amended by 128th General AssemblyFile No.12, HB 363, §1, eff. 12/22/2009, certain amendments 

-- operative on the date on which the Administrator of the United States Environmental Protection Agency 

approves the National Pollutant Discharge Elimination System program submitted by the Director of 

Agriculture under section 903.08 of the Revised Code as amended by this act. 

Effective Date: 03-15-.2001 
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903.08 Participating in national pollutant discharge elimination 
system. 

(A) 

The director of agriculture is authorized to participate in the national pollutant discharge elimination 

system in accordance with the Federal Water Pollution Control Act. Not later than one hundred eighty days 

after March 15, 2001, the director shall prepare a state program in accordance with 40 C.F.R. 123,21 for point 

sources that are subject to this section and shall submit the program to the United States environmental 

protection agency for approval. 

(2) On and after the date on which the United States environmental protection agency approves the state 

program submitted under division (A)(1) of this section, the authority to enforce terms and conditions of 

NPDES permits previously issued under division (3) of section 6111.03 or under section 6111.035 of the 

Revised Code for the discharging, transporting, or handling of storm water from an animal feeding facility or of 

pollutants from concentrated animal feeding operations is transferred from the director of environmental 

protection to the director of agriculture. Thereafter, the director of environmental protection shall have no 

. authority to enforce the terms and conditions of those NPDES permits. After the transfer of authority under 

division (A)(2) of this section, the NPDES permits concerning which authority has been transferred shall be 

considered to have been issued under this section. 

(B) 

(1) On and after the date on which the United States environmental protection agency approves the NPDES 

rogram submitted by the director of agriculture under this section, no person shall discharge pollutants from 

a concentrated animal feeding operation into waters of the state without first obtaining a NPDES permit issued 

by the director of agriculture under this section. Any person that is required by the Federal Water Pollution 

Control Act to obtain a permit for the discharge of pollutants from a concentrated animal feeding operation 

shall apply to the director for an individual NPDES permit or for coverage under a general NPDES permit. The 

director is authorized to issue, revoke, modify, or deny such an individual permit or issue, revoke, or deny 

coverage under a general permit in compliance with all requirements of the Federal Water Pollution Control 

Act. Violation of division (B)(1) of this section is hereby declared to be a public nuisance for purposes of state 

enforcement of this section. 

(2) Persons that have been issued a permit by the director of environmental protection under division (3) of 

section 6111.03 of the Revised Code for the discharge of pollutants from a concentrated animal feeding 

operation into the waters of the state prior to the date on which the United States environmental protection 

agency approves the NPDES program submitted by the director of agriculture under this section may continue 

to operate under that permit until it expires or is modified or revoked. Such a permit shall be enforced by the 

director of agriculture upon the transfer of authority to enforce the terms and conditions of the permit under 

division (A)(2) of this section. 

(C) 

(1) On and after the date on which the United States environmental protection agency approves the NPDES 

program submitted by the director of agriculture under this section, no person shall discharge storm water 

-esulting from an animal feeding facility without first obtaining a NPDES permit issued by the director of 

--agriculture in accordance with rules when such a permit is required by the Federal Water Pollution Control Act. 
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Violation of division (C)(1) of this section is hereby declared to be a public nuisance for purposes of state 

enforcement of this section. 

-- (2) Persons that have been issued a NPDES permit by the director of environmental protection under Chapter 

6111. of the Revised Code for the discharge of storm water from an animal feeding facility prior to the date on 

which the United States environmental protection agency approves the NPDES program submitted by the 

director of agriculture under this section may continue to operate under that permit until it expires or is 

modified or revoked. Such a permit shall be enforced by the director of agriculture upon the transfer of 

authority to enforce the terms and conditions of the permit under division (A)(2) of this section. 

(D) in accordance with rules, an applicant for a NPDES permit issued under this section shall submit a fee in 

an amount established by rule together with, except as otherwise provided in division (F) of this section, an 

application for the permit to the director of agriculture on a form prescribed by the director. The application 

shall include any information required by rule. The director or the director's authorized representative may 

help an applicant for a NPDES permit during the application process by providing guidance and technical 

assistance. 

(E) The director of agriculture shall issue NPDES permits in accordance with this section and section 902.09 of 

the Revised Code. The director shall deny an application for a NPDES permit if any of the following applies: 

(1) The application contains misleading or false information. 

(2) The administrator of the United States environmental protection agency objects in writing to the issuance 

of the NPDES permit in accordance with section 402(d) of the Federal Water Pollution Control Act. 

(3) The director determines that the proposed discharge or source would conflict with an areawide waste 

creatment management plan adopted in accordance with section 208 of the Federal Water Pollution Control 

Act. 

Additional grounds for the denial of a NPDES permit shall be those established in this chapter and rules. 

(F) To the extent consistent with the Federal Water Pollution Control Act, the director of agriculture shall issue 

general NPDES permits that will apply in lieu of individual NPDES permits for categories of point sources for 

which the director determines that all of the following apply: 

(1) Any discharges authorized by a general permit will have only minimal cumulative adverse effects on the 

environment when the discharges are considered collectively and individually. 

(2) The discharges are more appropriately authorized by a general permit than by an individual permit, 

(3) Each category of point sources satisfies the criteria established in rules. 

A person who is required to obtain a NPDES permit shall submit to the director a notice of the person's intent 

to be covered under an existing general permit or, at the person's option, an application for an individual 

NPDES permit. Upon receipt of a notice of intent for coverage under an existing general perrnit, the director 

shall notify the applicant in writing that the person is covered by the general permit if the person satisfies the 

criteria established in rules for eligibility for such coverage. If the person is ineligible for coverage under the 

general permit, the director shall require the submission of an application for an individual NPDES permit. 

'G) The director of agriculture shall establish terms and conditions of NPDES permits in accordance with rules. 

ferms and conditions shall be designed to achieve and maintain full compliance with national effluent 

limitations, national standards of performance for new sources, the most current water quality standards 
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adopted under section 6111.041 of the Revised Code, the most current antidegradation policy adopted under 

section 6111.12 of the Reised Code, and other requirements of the Federal Water Pollution Control Act. In 

stablishing the terms and conditions of a NPDES permit, the director, to the extent consistent with that act, 

shall consider technical feasibility and economic costs and shall allow a reasonable period of time for corning 

into compliance with the permit. 

(H) An animal feeding facility that is required to obtain both a NPDES permit and a permit to operate shall be 

issued a single permit to operate incorporating the terms and conditions established by both permits. The 

permit to operate expressly shall designate the terms and conditions required under the NPDES program as 

federally enforceable. All other provisions are enforceable under state law only and expressly shall be 

designated accordingly. 

(1) A NPDES permit may be issued under this section for a period not to exceed five years. 

(J) A NPDES permit issued under this section may be renewed. An application for renewal of a NPDES permit 

shall be submitted to the director of agriculture at least one hundred eighty days prior to the expiration date 

of the permit and shall comply with the requirements governing applications for NPDES permits established 
under this section and by rule. 

(K.)  

(1) No person shall make any false statement, representation, or certification in an application for a NPDES 

permit or in any form, notice, or report required to be submitted to the director pursuant to terms and 
conditions established in a NPDES permit issued under this section. 

'2) No person shall render inaccurate any monitoring method or device that is required under the terms and 

--conditions of a NPDES permit issued under this section. 

(L.) The director may modify, suspend, or revoke a NPDES permit issued under this section for cause as 

established by rule. No NPDES permit issued under this section shall be modified, suspended, or revoked 

without a written order stating the findings that led to the modification, suspension, or revocation. In addition, 

the permittee has a right to an administrative hearing in accordance with Chapter 119. of the Revised Code, 

except that section 119.12 of the Revised Code does not apply. Further, an order of the director modifying, 

suspending, or revoking a NPDES permit may be appealed to the environmental review appeals commission 

under sections 3745.04 to 3745.06 of the Revised Code. 

(M) 

(1) No person shall violate any effluent limitation established by rule. 

(2) No person shall violate any other provision of a NPDES permit issued under this section. 

(3) Compliance with a NPDES permit issued under this section constitutes compliance with this section. 

(N) This section, including the state program authorized in division (A)(1) of this section, shall be administered 

in _a manner consistent with the Federal Water Pollution Control Act. 

Amended by 128th General AssemblyFile No.12, HB 363, §1, efF. 12/22/2009. 

7.ffective Date: 11-05-2003; 03-29-2007 
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The director of agriculture may adopt rules in accordance with Chapter 119. of the Revised Code that do all of 

the following: 

(A) Establish all of the following concerning permits to install and permits to operate: 

(1) A description of what constitutes a modification of a concentrated animal feeding facility; 

(2) A description of what constitutes a major operational change at a concentrated animal feeding facility; 

(3) The amount of the fee that must be submitted with each permit application and each application for a 

permit modification; 

(4) Information that must be included in the designs and plans required to be submitted with an application 

for a permit to install and criteria for approving, disapproving, or requiring modification of the designs and 

plans; 

(5) Information that must be included in a manure management plan required to be submitted with an 

application for a permit to operate; 

(6) Information that must be included in an application for the modification of an installation permit, a permit 

to install, or a permit to operate; 

'7) Information that must be included in an application for approval of a major operational change at a 

--- concentrated animal feeding facility; 

(8) Any additional information that must be included with a permit application; 

(9) Procedures for the issuance, denial, modification, transfer, suspension, and revocation of permits to install 

and permits to operate, including general permits; 

(10) Procedures for the approval or denial of an application for approval of a major operational change at a 

concentrated animal feeding facility; 

(11) Grounds for the denial, modification, suspension, or revocation of permits to install and permits to 

operate in addition to the grounds established in division (D) of section 903.02 and division (D) of section 

903.03 of the Revised Code; 

(12) Grounds for the denial of an application for approval of a major operational change at a concentrated 

animal feeding facility; 

(13) A requirement that a person that is required to obtain both a permit to install and a permit to operate 

submit applications for those permits simultaneously; 

(14) A definition of "general permit to operate" that establishes categories of concentrated animal feeding 

facilities to be covered under such a permit and a definition of "individual permit to operate" together with the 

criteria for issuing a general permit to operate and the criteria for determining a person's eligibility to operate 

nder a general permit to operate. 

(B) 
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Establish best management practices that minimize water pollution, odors, insects, and rodents, that govern 

the land application of manure that originated at a concentrated animal feeding facility, and that govern all of 

— the following activities that occur at a concentrated animal feeding facility: 

(1) Manure management, including the storage, handling, transportation, and land application of manure. 

Rules adopted under division (8)(1) of this section shall include practices that prevent surface and ground 

water contamination caused by the storage of manure or the land application of manure and prevent the 

contamination of water in drainage tiles that may be caused by that application. 

(2) Disposal of dead livestock; 

(3) Production of biodiesel, biomass energy, electric or heat energy, and biologically derived methane gas as 

those terms are defined in section 5713.30 of the Revised Code; 

(4) Any other activity that the director considers appropriate. 

Best management practices established in rules adopted under division (B) of this section shall not conflict 

with best management practices established in rules that have been adopted under any other section of the 

Revised Code. The rules adopted under division (B) of this section shall establish guidelines that require 

owners or operators of concentrated animal feeding facilities to consult with and work with local officials, 

including boards of county commissioners and boards of township trustees, in addressing issues related to 

local government infrastructure needs and the financing of that infrastructure. 

(C) Establish all of the following concerning insect and rodent control plans required under section 90106 of 

the Revised Code: 

(1) The information to be included in an insect and rodent control plan; 

(2) Criteria for approving, disapproving, or requiring modification of an insect and rodent control plan; 

(3) Criteria for determining compliance with or violation of an insect and rodent control plan; 

(4) Procedures and standards for monitoring insect and rodent control plans; 

(5) Procedures and standards for enforcing insect and rodent control plans at concentrated animal feeding 

facilities at which insects or rodents constitute a nuisance or adversely affect public health; 

(6) The amount of civil penalties for violation of an insect and rodent control plan assessed by the director of 

agriculture under division (B) of section 903.16 of the Revised Code, provided that the rules adopted under 

division (C)(6) of this section shall not establish a civil penalty of more than ten thousand dollars for a 

violation involving a concentrated animal feeding facility that is not a major concentrated animal feeding 

facility and shall not establish a civil penalty of more than twenty-five thousand dollars for a violation involving 

a major concentrated animal feeding facility; 

(7) The time period within which the director must approve or deny an insect and rodent control plan after 
receiving it; 

(8) Any other provisions necessary to administer and enforce section 903.12 of the Revised Code. 

'D) Establish all of the following concerning livestock manager certifications required under section 903.07 of 

Revised Code: 
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(1) The information to be included in an application for a livestock manager certification and the amount of the 

application fee; 

(2) The content of the training required to be completed and of the examination required to be passed by an 

applicant for a livestock manager certification. The training shall include and the examination shall test the 

applicant's knowledge of information on topics that include calculating nutrient values in manure, devising and 

implementing a plan for the land application of manure, removing manure held in a manure storage or 

treatment facility, and following best management practices established in rules for disposal of dead animals 

and manure management, including practices that control odor and protect the environment. The director may 

specify other types of recognized training programs that, if completed, are considered to satisfy the training 

and examination requirement. 

(3) Criteria and procedures for the issuance, denial, suspension, revocation, or reinstatement of a livestock 

manager certification; 

(4) The length of time during which livestock manager certifications will be valid and procedures for their 

renewal; 

(5) The volume of manure that must be transported and land applied annually or the volume of manure that 

must be bought, sold, or land applied annually by a person in order for the person to be required to obtain a 

livestock manager certification under division (A)(2) of section 903.07 of the Revised Code; 

(6) Requirements governing the management and handling of manure, including the land application of 

manure; 

r7) Requirements governing the keeping of records regarding the handling of manure, including the land 

-- application of manure; 

(8) Any other provisions necessary to administer and enforce section 903.07 of the Revised Code. 

(E) Establish all of the following concerning NPDES permits: 

(1) The designation of concentrated animal feeding operations that are subject to NPDES permit requirements 

under section 903.08 of the Revised Code; 

(2) Effluent limitations governing discharges into waters of the state that are authorized by permits; 

(3) Variances from effluent limitations and other permit requirements to the extent that the variances are 

consistent with the Federal Water Pollution 

Control Act; 

(4) Terms and conditions to be included in a permit, including, as applicable, best management practices; 

installation of discharge or water quality monitoring methods or equipment; creation and retention of records; 

submission of periodic reports; schedules of compliance; net volume, net weight, and, where necessary, 

concentration and mass loading limits of manure that may be discharged into waters of the state; and 

authorized duration and frequency of any discharges into waters of the state; 

(5) Procedures for the submission of applications for permits and notices of intent to be covered by general 

oermits, including information that must be included in the applications and notices; 

(6) The amount of the fee that must be submitted with an application for a permit; 
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(7) Procedures for processing permit applications, including public notice and participation requirements; 

(8) Procedures for notifying the United States environmental protection agency of the submission of permit 

-- applications, the director's action on those applications, and any other reasonable and relevant information; 

(9) Procedures for notifying and receiving and responding to recommendations from other states whose 

waters may be affected by the issuance of a permit; 

(10) Procedures for the transfer of permits to new owners or operators; 

(11) Grounds and procedures for the issuance, denial, modification, suspension, or revocation of permits, 

including general permits; 

(12) A definition of "general NPDES permit" that establishes categories of point sources to be covered under 

such a permit and a definition of "individual NPDES permit" together with the criteria for issuing a general 

NPDES permit and the criteria for determining a person's eligibility to discharge under a general NPDES 
permit. 

The rules adopted under division (E) of this section shall be consistent with the requirements of the Federal 

Water Pollution Control Act, 

(F) Establish public notice and participation requirements, in addition to the procedures established in rules 

adopted under division (E)(7) of this section, for the issuance, denial, modification, transfer, suspension, and 

revocation of permits to install, permits to operate, and NPDES permits consistent with section 903.09 of the 

Revised Code, including a definition of what constitutes significant public interest for the purposes of divisions 

(A) and (F) of section 903.09 of the Revised Code and procedures for public meetings. The rules shall require 

.:hat information that is presented at such a public meeting be limited to the criteria that are applicable to the 
permit application that is the subject of the public meeting, 

(G) Establish the amount of civil penalties assessed by the director of agriculture under division (8) of section 

903.16 of the Revised Code for violation of the terms and conditions of a permit to install or permit to 

operate , provided that the rules adopted under this division shall not establish a civil penalty of more than ten 

thousand dollars per day for each violation; 

(H) Establish procedures for the protection of trade secrets from public disclosure. The procedures shall 

authorize the release of trade secrets to officers, employees, or authorized representatives of the state, 

another state, or the United States when necessary for an enforcement action brought under this chapter or 

when otherwise required by the Federal Water Pollution Control Act. The rules shall require at least ten days' 

written notice to the person to whom a trade secret applies prior to the release of the trade secret. Rules 

adopted under this division do not apply to any information that is contained in applications, including 

attachments, for NPDES permits and that is required to be submitted under section 903.08 of the Revised 

Code or rules adopted under division (E) of this section. 

Establish any other provisions necessary to administer and enforce this chapter. 

Amended by 131st General Assembly File No. TBD, NB 64, §101.01, eff. 9/29/2015. 

Amended by 129th General AssemblyFile No.82, NB 276, §1, eff. 6/4/2012. 

\mended by 128th General AssemblyFile No.12, NB 363, §1, eff. 12/22/2009, certain amendments 

— operative on the date on which the Administrator of the United States Environmental Protection Agency 

lattp://codes_ohio.gov/orc/903.10 5/22/2017 



Lawriter - ORC - 903.10 Administrative rules for permits to install and permits to operate. Page 5 of 5 

approves the National Pollutant Discharge Elimination System program submitted by the Director of 

Agriculture under section 903.08 of the Revised Code as amended by this act. 

— Effective Date: 11-05-2003 
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90110-2-02 Permit to instaii: siting criteria. 

--Manure storage or treatment facilities shall be designed and constructed in accordance with the criteria in 

paragraphs of (A) to (N) of this rule. In this rule siting means a measure of horizontal or vertical distance for 

purposes of installing the manure storage or treatment facility. 

(A) Water wells and/or class five agricultural drainage wells together hereinafter are referred to as "well". 

(1) A fabricated structures shall be at least fifty horizontal feet from a well. 

(2) A manure storage pond or manure treatment lagoon shall be at least three hundred horizontal feet from a 

well 

(B) Source water protection for public water systems. 

(1) Public water wells. 

(a) A fabricated structure, manure storage pond, and manure treatment lagoon shall not be located within 

three hundred feet of a well serving a public water system that is owned or operated by the owner or operator 

of the facility and is a public water system located on the property of the owner or operator of the facility. 

(b) A fabricated structure, manure storage pond, and manure treatment lagoon shall not be located within the 

one-year time-of-travel contour from a well for which the Ohio environmental protection agency has 

delineated or endorsed a ground water source protection area and that serves a non-community water system 

not listed in paragraph (B)(1)(a) of this rule. If no ground water source protection area has been delineated or 

mdorsed, then the fabricated structure, manure storage pond, or manure treatment lagoon shall not be 

--located closer than three hundred feet from the well. 

(c) A fabricated structure, manure storage pond, and manure treatment lagoon shall not be located within the 

one-year time-of-travel contour from a well for which the Ohio environmental protection agency has 

delineated or endorsed a ground water source protection area and that serves a community water system not 

listed in paragraph (B)(1)(a) of this rule or one thousand feet from a public water well whichever is greater. 

(d) A fabricated structure, manure storage pond, and manure treatment lagoon shall not be located between 

the one-year and five-year time-of-travel contours from a well identified as highly susceptible unless 

additional ground water monitoring, or additional engineered controls or both are added, installed, and 

implemented as approved by the director. 

(2) Surface water intake. 

(a) A fabricated structure shall be located no closer than one thousand five hundred feet from a surface water 

intake. 

(b) A manure storage pond or manure treatment lagoon shall be installed no closer than one thousand five 

hundred feet from a surface water intake_ 

(C) Streams. 

(1)Fabricated structures. 
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(a) A fabricated structure on a concentrated animal feeding facility shall be located a minimum of one hundred 

twenty horizontal feet from a stream, unless additional design criteria are added, installed, and implemented 

approved by the director. 

(b) A fabricated structure on a major concentrated animal feeding facility shall be located a minimum of three 

hundred horizontal feet from a stream, unless additional design criteria are added, installed, and implemented 

as approved by the director. 

(2) A manure storage pond or manure treatment lagoon. 

(a) A manure storage pond or manure treatment lagoon on a concentrated animal feeding facility shall be 

located a minimum of three hundred horizontal feet from a stream, unless additional design criteria are added, 

installed, and implemented as approved by the director. 

(b) A manure storage pond or manure treatment lagoon on a major concentrated animal feeding facility shall 

be located a minimum of six hundred horizontal feet from a stream, unless additional design criteria are 

added, installed, and implemented as approved by the director. 

(D) Cold water habitat and seasonal salmonid streams. 

(1) A fabricated structure shall be located a minimum of three hundred horizontal feet from a cold water 

habitat or seasonal salmonid stream, unless additional design criteria are added, installed, and implemented 

as approved by the director. 

(2) A manure storage pond or manure treatment lagoon shall be located a minimum of six hundred horizontal 

feet from a cold water habitat and seasonal salmonid stream, unless additional design criteria are added, 
P disza I led, and implemented as approved by the director. 

(E) Aquifer. 

A fabricated structure, manure storage pond or manure treatment lagoon shall have fifteen vertical feet of low 

permeability material, between the waste placement location and the uppermost aquifer, unless additional 

design criteria or groundwater monitoring, or both, are added, installed, and Implemented as approved by the 

director. 

(1) If additional design criteria or groundwater monitoring are added, installed or implemented, the manure 

storage pond or manure treatment lagoon shall have a minimum of five vertical feet of low permeability 

material, between the waste placement surface and the uppermost aquifer. 

(2) As used in this rule and in Chapter 901:10-2 of the Administrative Code, low permeability material means 

low permeability among the soil types of geologic material presented in figure 7-11, Chapter 7, "Geologic and 

Ground Water Considerations," part 651, "Agricultural Waste Management Field Handbook," August 2010. 

(F) Sole source aquifer. 

A manure storage pond or manure treatment lagoon shall not be located above a sole source aquifer without 

design of ground water monitoring or engineered controls or both that are installed and implemented as 

approved by the director. 

Floodplains and Roadways. 
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(1) The production area of a facility shall not be located in a one hundred year floodplain, as those boundaries 
are shown on the applicable maps prepared under the "National Flood Insurance Act of 1968," 82 Stat. 572, 
.-2 U.S.C.A. 4001, as amended, without design of additional monitoring or engineered controls or both that 
are installed and implemented as approved by the director and in accordance with the following. 

(a) The manure storage pond or manure treatment lagoon embankments and any wall of a fabricated 
structure shall be designed and constructed to withstand the hydrostatic pressures from a one hundred year 
flood that may be exerted on the embankments or walls during a flood event; 

(b) The elevation of the top of the manure storage or treatment facility shall be at the summation of the 
elevation of the one hundred year flood plus a minimum freeboard height of two feet; 

(c) Any monitoring wells installed pursuant to this rule shall be physically protected from the floodwaters. 

(2) A manure storage pond or manure treatment lagoon or fabricated structure shall not be located in 
established regulator floodways as designated by the federal emergency management agency. 

(H) Karst areas. 

A fabricated structure, manure storage pond or manure treatment lagoon shall not be located in a karst area 
without design of groundwater monitoring or engineered controls or both that are installed and implemented 
as approved by the director. 

(I) Bedrock. 

A fabricated structure, manure storage pond or manure treatment lagoon shall be located a minimum of three 
aet, between the bottom of the waste placement location and bedrock where no aquifer is present. 

(3) Hines. 

A manure storage or treatment facility shall not be located in an area of potential subsidence, due to an 
underground mine known to be in existence prior to the date the application for a permit to install is 
submitted, without design of groundwater monitoring or engineered controls or both that are installed and 
implemented as approved by the director. 

(K) Property lines, which are defined in this paragraph as property lines not under common ownership of the 
owner or operator of a facility covered by this rule and public roads. 

A fabricated structure, manure storage pond or manure treatment lagoon shall be located no closer than one 
hundred horizontal feet from a property line or public road. 

(L) Neighboring residences. 

(1) A manure storage or treatment facility for solid manure at a concentrated animal feeding facility shall be 
no closer than five hundred horizontal feet from any neighboring residence. 

(2) The manure storage or treatment facility for solid manure at a major concentrated animal feeding facility 
shall be no closer than one thousand horizontal feet from any neighboring residence. 

(3) A manure storage or treatment facility for liquid manure at a concentrated animal feeding facility shall be 
io closer than one thousand horizontal feet from any neighboring residence. 
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(4) A manure storage or treatment facility for liquid manure at a major concentrated animal feeding facility 

shall be no closer than two thousand horizontal feet from any neighboring residence. 

--(5) When utilizing proven technology, the siting criteria may be reduced by the director by using the list of 

technologies appended to this rule. The technologies listed in this appendix are not inclusive of all available 

technologies. Selected technologies are required to be fully described in detail plans and specifications, 

engineering drawings, and maps that shall be reviewed and approved by the director in deciding whether or 

not to reduce any applicable siting criteria as a reasonable exercise of the director's discretion. 

(M) The siting criteria requirements applicable to a manure storage or treatment facility shall not apply to the 

criteria set forth in paragraphs (K) and (L) of this rule if the applicant for a permit to install obtains a written 

agreement from all of the owners of neighboring residences or property owners located closer than the siting 

criteria. 

The agreement shall state such owners are aware of the proposed construction and have no objections to such 
construction. A copy of the written agreement shall be included with the permit to install application.The 

written agreement may be filed in the register of deeds office of the county in which the neighboring residence 

is located. 

(1\0 As used in this rule, additional design for engineered controls includes but is not limited to additional 

freeboard, secondary containment, additional treatment, increased liner thickness, synthetic liner materials, 

groundwater monitoring, or design and construction alternatives set forth in paragraph (A)(9)(c) of rule 

901:10-2-06 of the Administrative Code. 

Click to view Appendix 
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90110-2=07 Contents of a perungt to operate and NPDES appllications. 

(A) The application for a permit to operate and for a NPDES permit shall contain the following information: 

(1) A manure management plan that is developed and implemented to comply with the best management 

practices set forth in rules 901:10-2-08 to 901:10-2-11, 901:10-2-13 to 901:10-2-16 and 901:10-2-18 of the 

Administrative Code, and 

(2) Plans or schedules for inspections required in rule 901:10-2-08 of the Administrative Code. 

(B) Additional requirements for an application for a permit to operate include submittal of: 

(1) An insect and rodent control plan that conforms to best management practices and is in accordance with 

rule 901:10-2-19 of the Administrative Code. 

(9) A plan for odor minimization in accordance with rule 901:10-2-12 of the Administrative Code. 

(3) An emergency response plan in accordance with rule 901:10-2-17 of the Administrative Code. 

(C) Additional requirements for an application for a NPDES permit for a large concentrated animal feeding 

operation shall contain the information required in Chapter 901:10-3 of the Administrative Code. 

(D) If a biosecurity plan is submitted, it shall be included with the permit to operate application. 

(E) The owner or operator shall maintain a copy of the current permit to operate and NPDES permit issued by 

the department at the concentrated animal feeding facility's site office. 

(F) Additional requirements for an application for a NPDES permit for a medium or small concentrated animal 

feeding operation may also include best management practices specified by the director. 

R.C. 119.032 review dates: 05/10/2011 and 05/10/2016 

Promulgated Under: 119.03  

Statutory Authority: 903.08, 903.10  

Rule Amplifies: 903.01, 903.02, 903.03, 903.04, 903.05, 903.07, 903.08, 903.081, 903.082, 903,09, 903.10 

Prior Effective Dates: 7/2/2002, 9/15/2005 
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